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Attorneys for Defendants ELK GROVE UNIFIED SCHOOL DISTRICT, DR. STEVEN
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF CALIFORNIA

THE REV. DR. MICHAEL A. NEWDOW  Case No.: CIV 05-0017 LKK DAD

IN PRO PER, JAN DOE AND PAT DOE,

PARENTS; DOECHILD, A MINOR DEFENDANT RIO LINDA UNION
CHILD; JAN ROE; PARENT; ROECHILD- SCHOOL DISTRICT’S NOTICE OF
1 AND ROECHILD-2, MINOR APPEAL

CHILDREN,

Plaintiffs,
Vs,

THE CONGRESS OF THE UNITED
STATES OF AMERICA; THE UNITED
STATES OF AMERICA; THE STATE OF
CALIFORNIA; THE ELK GROVE
UNIFIED SCHOOL DISTRICT
(“EGUSD”); DR. STEVEN LADD,
SUPERINTENDENT, EGUSD; THE
SACRAMENTO CITY UNIFIED SCHOOL
DISTRICT (“SCUSD”); DR. M.
MAGDALENA CARRILLO MEJIA,
SUPERINTENDENT, SCUSD; THE
ELVERTA JOINT ELEMENTARY
SCHOOL DISTRICT (“EJESD”); DR.
DIANNA MANGERICH,
SUPERINTENDENT, EJESD; THE RIO
LINDA UNION SCHOOL DISTRICT
(“RLUSD”); FRANK §S. PORTER,
SUPERINTENDENT, RLUSD;

Defendants.
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NOTICE IS HEREBY GIVEN that Defendant RIO LINDA UNION SCHOOL

DISTRICT hereby appeals to the United States Courts of Appeals for the Ninth Circuit from

Orders entered in this action on 14" day of September, 2005 and the 18" day of November,

2005, by U.S. District Court Senior Judge Lawrence K. Karlton, denying Defendants' Motion

to Dismiss and granting Plaintiffs’ Motion for a Permanent Injunction, respectively.

The Representation Statement and Civil Appeal Docketing Statement are aftached as

required by the Ninth Circuit Local Rules 3-2 and 3-4. Attached hereto as Exhibit "A" is a

copy of the September 14, 2005 Order and as Exhibit "B" a copy of the November 18, 2005

Order are also attached as required by Ninth Circuit Local Rule 3-4.

Dated: December 9, 2005

Respectfully Submitted,

PORTER, SCOTT, WEIBERG & DELEHANT
A Professional Corporation

By

=) Counidh
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Michael W. Pott

Attorney for Defendants

ELK GROVE UNIFIED SCHOOL
DISTRICT, DR. STEVEN LADD,
SACRAMENTO CITY UNIFIED SCHOOL
DISTRICT, DR. M. MAGDALENA
CARRILLO MEIJIA, EL VERTA JOINT
ELEMENTARY SCHOOL DISTRICT,
DR. DIANNA MANGERICH, RIO LINDA
UNION SCHOOL DISTRICT and FRANK
S. PORTER

Terencq J. (Vassidy g
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

THE REV. DR. MICHAEL
A. NEWDOW, et al.,
NO. CIV. 8§-05-17 LEKK/DAD

Plaintiffs,

v, ORDER
THE CONGRESS OF THE UNITED
STATES OF AMERICA, et al., TO BE PUBLISHED
Defendants.
/

Pending before the court are motions tc dismiss in what is
something of a cause celebre in the ongeing struggle as to the role
of religion in the civil life of this nation. Below, I conclude
that binding precedent requires a narrow resoclution of the motions,
one which will satisfy no one involved in that debate, but which
accords with my duty as a judge of a subordinate court.

As is known by most everyone, plaintiff, Michael Newdow
("Newdow” ), is an atheist whose daughter attends school in the Elk

Grove Unified School District (“EGUSD”). He and two other sets of
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parents and their minor children' bring suit to challenge the
constitutionality of 4 U.S.C. § 4, which codifies the wording of
the Pledge of Allegiance, and the practices of four California
public school districts reguiring students tec recite the Pledge.?
Plaintiffs bring suit against the United States of America, the
United States Congress, and Peter LeFebre, a congressional officer
(collectively “federal defendants”}. The complaint also names as
defendants the State of California, the Governcr of California,
California’s Education Secretary (collectively “state defendants”),
and four local California public school districts and thelr
superintendents (collectively “school districts”).’ The scheol
districts sued are the ELk Grove Unified School District (“EGUSD"),
Sacramento City Unified School District (®SCUSD”), Elverta Joint
Elementary School District (“EJESD”), and the Rio Linda S5chool

District (“RLUSD”).?! The immediate causes of this order are the

! These plaintiffs are identified as Jan Doe and Pat Doe

(parents) and Doce Child (minor child), and Jan Roe (parent) and
Roechild~-1 and Reoechild-2 {mincr children).

? plaintiffs bring claims under the Establishment Clause, the
Free Exercise Clause, the Egqual Protection Clause, and Due Process
Clause of the United States Constitution. Pls.’ First Amended
Compl. at 14-16. They also bring claims under Article XVI, Section
5, Article I, Section 4, and Article IX, Section 8 of the
California State Constitution. Id. at 15-20.

* Pplaintiffs bring suit against the school districts’
superintendents, but in their opposition, they concede that the
superintendents should be dismissed. Opp'n at 27:4-6.

¢ Plaintiffs reguest the following relief:

a. A declaration that Congress, in passing the Act of
1954, wiolated the Establishment and Free Exercise
Clauses;
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motions to dismiss filed by the federal and state defendants, as
well as the school districts.
I.
BACKGROUND
A, STATUTES AT ISSUE

1. Federal Statute

The Pledge of Allegiance was initlially concelved as part of
rhe commemoration of the 400th anniversary of Christopher Columbus’

arrival in America. Sege Elk Grove School DRist. v. Newdow, 124

S.Ct. 2301, 2306 (citation omitted) (hereinafter referred to as
“Eik Grove” to avoid confusicn with the various cther Newdow

decisions issued along the way to the Supreme Court). In 1942, as
part of an effort "to codify and emphasize the existing rules and
customs pertaining to the display and use of the flag of the United
States of America," Congress enacted a Pledge of Allegiance to the
flag. H.R. Rep. No. 2047, 77th Cong., 2d Sess. 1 (1942); S. Rep.

No. 1477, 77th Cong., 2d Sess. 1 (1942). It read: "I pledge

b. A declaration that by including “under God” in the
Pledge, 4 U.S.C. § 4 violates the Establishment and Free
Exercise Clauses;

CL That Congress immediately remove the words “under
God” from the Pledge of Allegiance, as written in 4
U.5.C. § 45

d. To demand that defendant Peter LeFevre, Law Revision
Counsel, immediately act to remove the words “under God”
from the Pledge of Allegiance as written in 4 U.S5.C. §
4;

e. To demand defendant Schwarzenegger and Richard J.
Riordan immediately repeal Education Code $ 52720 or end
its enforcement;

f. To demand that the School Districts forkid the use
6f the now-sectarian Pledge of Rllegiance; and

e. Costs, expert witness fees, attorney fees.

3
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allegiance to the flag of the United States of America and to the
Republic for which it stands, one Nation indivisible, with liberty
and justice for all." Act of June 22, 1942, ch. 435, § 7, 56 Stat.
380.

Twelve years later, Congress amended the Pledge of Allegiance
by adding the words "under God" after the word "Nation." Act of
June 14, 1954, ch. 297, § 7, €8 Stat. 249. The Pledge of
Allegiance now reads: "I pledge allegiance tc the Flag of the
United States of América, and to the Republic for which it stands,
one Nation under God, indivisible, with liberty and justice for
all." 4 U.$.C. § 4, The House Report that accompanied that
legislation okserved that, “[(f]rom the time of our earliest history
cur peoples and our institutions have reflected the traditional
concept that our Nation was founded on a fundamental belief in

God.” H.R. Rep. No. 1693, 83d Cong., 2d Sess., p. 2 (1934).

2. California Statute and School Districts’ Policy
California law requires that each public elementary schocl in
the State "conduct|[] appropriate patriotic exercises" at the
beginning of the school day, and that "[t]he giving of the Pledge
of Allegiance to the Flag of the United States of America shall
satisfy the reqguirements of this section." Cal. Educ. Cocde
§ 52720,
i
/1777
s
i
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Plaintiffs allege that the EGUSD has adopted Rule AR 6115,
which provides in pertinent part:

Each school shall conduct patriotic exercises daily. At

elementary schools, such exercises shall be conducted at

the beginning of each school day. The Pledge of

Allegiance to the flag will fulfill this requirement.
Pl.’s Compl. at 8.°

The EGUSD allowed students who cbject on religious grounds to
abstain from the recitation. Elk Grove, 124 S.Ct at 2306.
B. PRIOR LITIGATION

In March 2000, Newdow filed an almost identical suit in this
district. At the time of filing, Newdow’'s daughter was enrolled
in kindergarten in the EGUSD and participated in daily recitation

of the Pledge. The complaint alleged that Newdow had standing to

sue on his own behalf and con behalf of his daughter as a “next

It appears that plaintiffs are ccnfused as to what the

District requires, since plaintiffs also allege that EGUSD requires
that “[elach elementary school class [shall] recite the pledge of
allegiance to the flag once each day.” Plaintiff Newdow states
that he has been unable to confirm that EJESD has implemented a
similar reguirement but that RoeChild-1 is being led in such a
daily recitation. Pls.’ Compl. at 8, n. 4. Defendants, however,
have submitted the AR 6115 for each of the school districts. As
plaintiffs allege, EGUSD’s pelicy states that “[elach elementary
school class [shall] recite the pledge of allegiance to the flag
once each day.” Ex. &, Defs.’ Reg. for Jud. Ntc. (filed July 8,
200%). AR 611% of SCUSD, RLUSD, and EESJD states:

Each school shall conduct patriotic exercises daily. At
elementary schools, such exercises shall be conducted at
the beginning of each school day. The pledge of
allegiance will fulfill this requirement
Individuals may choose not to participate in the flag
salute for persconal reasons.

Exs. B, C, D, Defs.’ Reqg. for Jud. Ntc.

5]
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friend.”

The original case was referred to Magistrate Judge Nowinski,
who recommended dismissal of the suit, concluding that the Pledge
does net violate the Establishment Clause. Judge Schwartz adopted
the findings and recommendatiocns and dismissed Newdow’s complaint
on July 21, 2000. In the course of appeal, the Ninth Circuit
issued three separate decisions which are briefly reviewed below.

1. Ninth Circuit Cases

a. “Newdow I”
In its first opinion, the Circuit held that Newdow had
standing as a parent to challenge practices that interfere with his
right tce direct the religious education of his daughter. HNewdow

v. U.S. Congress, 292 F.232d 597, 602 {9th Cir. 200Z) {(“"Newdow I7}.

The Appellate Court found that beth the 1954 Act and the School
District’s policy violated the Establishment Clause.

b. “Newdow II”

After the Court of Appeals rendered its initial opinion,
Sandra Banning, the mother of Newdow’s daughter, filed a motion for
leave to intervene, or alternatively to dismiss the cemplaint. She
declared that she and Newdow shared “physical custody” of their
daughter, She asserted that her daughter is a Christian who
believes in God and has no objection to the recitation of the
Pledge or to hearing others recite the Pledge. ©On September 20,
2002, the California Superior Court entered an order enjoining

Newdow from including his daughter in the lawsuit.

1777
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The Ninth Circuit reconsidered Newdow’s standing and held that
the “grant of scle legal custody to Banning” did not deprive
Newdow, as a noncustodial parent, of Article III standing to object
to unconstituticnal government action affecting his child. Newdow

v, U.S, Congress, 313 F.3d 500, 502-03 (“Newdow II"). The court

concluded that under California law Newdow retalined the right to
exposa his child to his religious views even if such views differed
from the mother’s, and that he retained his own right to seek
redress for alleged injuries to his parental interests. Id. at
504-5.

c. “Newdow ITI”

On February 28, 2003, the Ninth Circuit issued an order

amending its first opinicn and denying rehearing en banc. Newdow

v. U.5. Conagress, 328 F,3d 466,‘468 {9th Cir. 2003).% The amended
opinion omitted Newdow I's discussion of Newdeow’'s standing to
challenge the 1854 Act and also declined to determine whether
Newdow was entitled to declaratory relief regarding the Act's
constitutionality, explaining that because the district court did
not discuss whether to grant declaratcory relief it would also
decline to reach that issue. Id. at 4%0. The court, however,
continued to hold that the school district’s policy violated the
Establishment Clause. |

oy

Iy

¢ MNine judges dissented from the denial of en banc review,

~
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2. Supreme Court Case (“Elk Grove”}

On June 14, 2004, the Supreme Court considered the Ninth's
Circuit’=s decision. It held that, given the California court’s
order, Newdow lacked prudential standing to bring suit in federal
court. Id. The Court alsc examined Newdow’s cther claimed bases
for standing, which are similar to these claimed here. It held
rhat Newdow’s claim that he attended and will continue to attend
classes with his daughter in the future, that he has considered
teaching elementary school students, that he has attended and
continues to attend school board meetings where the Pledge 1is
recited were insufficient to respend to the court’s prudential
concerns. Id. at n. 8. The majority also concluded that Newdow’s
taxpayer standing argument failed because it did not amount toc the

“direct dollars-and-cents injury” that Doremus v. Bd. of Ed. of

Hawthorne, 342 U.S. 429, 434 (1952) requires.’” Id.
IT.
THE ALLEGATICONS OF THE PRESENT COMPLAINT

A, PLAINTIFF MICHAEL NEWDOW |

Plaintiff Michael Newdow is a resident and citizen of the
United States, of the State of California, and of Sacramento
County. He is the owner of property situated in Elk Grove and in
Sacramento and pays taxes that are used to fund the EGUSD, the

SCUSD, and their respective schools. He is the father of a child

' In the first suit, Newdow claimed he had taxpayer standing

because he indirectly paid taxes by virtue cf his child custody
payments. -
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enrolled in one of EGUSD’s schools. Compl. at 2.

Plaintiff Newdow alleges that he 1s an atheist who denies the
existence of any god. Compl. at 8, 13. He claims that he would
like to run for public office but he cbhjects to governmental use
of sectarian religious dogma. Id. at 10. He has the joint legal
custody of his child, who lives with him approximately 30% of the
time. He concedes that the mother of his child currently has final
decision-making authority. Id. He alleges, however, that the
mother of his child is regquired to fully ceonsult him prior to
making any significant decision regarding the care of their child.

Newdow avers that his child is forced to expérience teacher-
led recitation of the Pledge of Allegiance every morning, even
though he has reguested the principal of his child’s school and the
EGUSD that the practice be discontinued. Newdow volunteers in his
child’s classroom, and on scme of those occasions, the teacher has
led the students in reciting the Pledge of Allegiance. He also
alleges that he has attended the EGUSD and 3CUSD school board
meetings, where the Pledge of Allegiance is recited under the
direction of the Boards. Id. at &.

B. PLAINTIFFS JAN AND PAT DOE, AND DOE CHILD

Plaintiffs Jan Doe and Pat Doe are residents and citizens of
the United States, of the State of California, and of Sacramento
County. They own property in Elk Grove and pay taxes that are used
£o fund the EGUSD and its schools. They are the parents of
Doe child, with full legal custody of that child. Doe child is a

seventh grade student enrolled in cne of EGUSD’'s schools. Compl.

9
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at 2.

Jan and Pat Doe are athelists who deny the existence of God.
The Does allege that the Pledge of allegiance is recited in
Doe child’s classes. Jan and Pat Doe have also attended EGUSD
school board meetings where the Pledge is recited, causing the Does
to cease attending school beoard meetings. The Does have attended
their child’s classes and other events where the Pledge has been
recited. They have written to the principal of their child’'s
school, asking that the Pledge not be recited in their child’s
classrocms, but were not provided with any such assurance. Compl.
at 11.

Plaintiffs allege that Doe child is an atheist who denies the
existence of God. They contend that Doe child has been forced to
experlence the recitation of the Pledge that has been led by public
school teachers in the class and at assemblies. Plaintiff Doe
child has suffered harassment by other students due to Doe child’s
refuszl to participate in the Pledge., Compl. at 11.

C. PLAINTI¥FFS JAN ROE AND ROECHILD-1 AND ROECHILD-2

Plaintiff Jan Roe 1is é resident and citizen of the United
States, of the State of California, and of Sacramento County.® Jan
Roe is also the owner of property situated in the Elverta area of

Sacramento county. Roe pays taxes that are used to fund the EJESD

B It is unclear from the complaint whether Roe 1s the father

or mother of the Roe children. The defendants refer to this
plaintiff as he, and the court follows that practice. The court
apologizes if, in fact, this plaintiff is the mother rather than
the father of the Reoe children.

10
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and its schools. He is the parent of RoeChild-1 and RoeChild-Z,
with full jeint legal custody of these children. Jan Rece is an
atheist who deniles the existence of God. He alleges that the
Pledge has been recited in both of his chiid;en’s classes. He has
written to the principals of both scheools, asking that the Pledge
not be recited in the children’'s classes, but has not been provided
any assurances that this would happen. Rce has bheen present in the
classes of both childreh while their teachers have led their
classes in reciting the Pledge.

Plaintiff RoeChild-1 is a third grade student enrolled in one
of the EJESD’s schools., RoeChild-1 is a pantheist, who denies the
existence of a personal God. She has been forced to experience the
recitation of the Fledge of Allegiance i1n her classes and has been.
led by her teachers in her class and at assemblies in reciting the
Pledge. Compl. ét 12.

Plaintiff RoeChild-2 is a kindergarten student enrollied in one
of RLSD's schools. Compl. at 2. RoeChild~-2 has been forced to
experience the reciting of the Pledge of Allegiance in class and
at school assemblies. Compl. at 1Z. Even theough ReeChild-2's
teachers know about Jan Roe’s objections to the Pledge, they have
been unable to devise any way “to aveid the indoctrinaticn withecut
other adverse effects to ReeChild-2.” Compl. at 12.

D. OTHER ALLEGATIONS

FEach adult plaintiff claims that he or she has been made to

feel like a “political outsider” due to the “government’'s embrace

of (Christian) monotheism in the Pledge of Allegiance.” Compl. at

11
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A
13. The parents contend that they are deeply involved in the

education of their c¢hildren, and that they have attempted to
participate in schocl matters, but once their atheism becomes
kniown, it interferes with their ability to “fit in” and “@ffect
changes within the political climate of parent-teacher
associations, [and] school board meetings.” Id. Finally, the adult
plaintiffs maintain that they are placed in an untenable situation
requiring them “to chocse between effectiveness‘as an advocate for
his or her child’s educatiocn, and the free exercisge clause of his
or her religicus beliefs.” Id.
ITT.
DISMISSAL STANDARDS UNDER FED. R. CIV. P. 12(b) (6)
On a motion to dismiss, the allegations of the complaint

must be accepted as true. See Cruz v. Beto, 405 U.3. 31%, 322

(1972). The court 1s bound tc give the plaintiff the benefit of
every reasonable inference to be drawn from the "well-pleaded™

allegations of the complaint. See Retail Clerks Intern., Ass'n,

Local 1625, AFL-CIC v. Schermerhorn, 373 U.S., 746, 753 n.6

{1963) . Thus, the plaintiff need not necessarily plead a
particular fact if that fact is a reasonable inference from

facts properly alleged. See id.; see slso Wheeldin v. Wheeler,

373 U.S. 647, 648 (1963) (inferring fact from allegaticns of
complaint) .
In general, the complaint is construed favorably to the

pleader. See Scheuer v. Rhodes, 416 U.5. 232, 236 (1%74). 3o

construed, the court may not dismiss the complaint for failure

12
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to state a claim unless it appears beyond doubt that the
plaintiff can prove no set of facts in support of the claim

which would entitle him or her to relief. See Hishon v. King &

Spalding, 467 U.S. 69, 73 (1984) (citing Conley v. Gibscn, 355

U.S. 41, 45-46 (1957)). In spite of the deference the court is
bound to pay to the plaintiff's allegations, however, it is not
proper for the court to assume that "the [plaintiff] can prove

facts which [he or she] has not alleged, or that the defendants
have vieolated the . . . laws in ways that have not been

alleged." Associated General Contractors of California, Inc. v.

California State Council of Carpenters, 459 U.5. 519, 526

(19835 .
Iv.
ANATYSIS
Pending before the court are motions to dismiss filed by
all defendants. Before turning to the substantive claims made
by plaintiffs, the court must resolve the issue of standing.
A. STANDING
To bring suit in a federal court, a party must establish
standing to prosecute the action. Elk Greove, 124 5.Ct. at Z308.
The familiar three part test for standing regquires pleading that
the plaintiff “(1} . . . has suffered an ‘injury in fact’ that
is {a) concrete and particularized and (b} actual or imminent,
not conjectural or hypothetical; (2) the injury is failrly
traceable to the challenged action cof the defendant; and (3) it

is likely as opposed to merely speculative, that the injury will

13
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be redressed by a favorable decision.” Friends of the Earth,

Inc. v. Laidlaw Fnvtl. Servs, (TOC)y, Tnc., 528 U.5. 180-81

(2000) (citation omitted).

The defendants do not challenge the standing of Doe
plaintiffs, and it clear that Doe plaintiffs have standing to
challenge a practice that interferes with thelr right to direct

their children’s religicus education. See Doe v. Madison Sch.

Dist. No, 321, 177 F.3d 789, 795 (9th Cir. 19%9) (“"Parents have a

right to direct the religious upbringing of their children, and
on that basis, have standing to protect their right.”). Thus,
Doe plaintiffs have standing to challenge EGUSD’s policy and
practice regarding the recitation of the Pledge because DoeChild
is enrolled in the seventh grade.

Defendants do, however, contend that Newdow and the Roe
plaintiffs lack standing. I address defendants’ ccntentions
below.?

/177
v
e
F

® It is true that “the general rule applicable to federal

court sults with multiple plaintiffs is that once the court
determines that ocone of the plaintiffs has standing, it need not
decide the standing of others.” Ssge Leonard v, Claxrk, 12 F.2d 885,
888 (9th Cir. 1993) {citation omitted). Thus, it 1s arguable that
it is unnecessary to consider Newdow and the Roes’ standing.
Nonetheless, the court believes that it must consider the

standing of each plaintiff since they challenge the Pledge practice
in districts in which the Doe children are not registered.

14
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l. Newdow

a. Parental Standing

Newdow asserts claims against beth EGUSD and SCUSD. In
addition to suing as “next friend” for his child, he also

contends that he has standing to sue bescause he has attended

government meetings, including school board meetings, where the

Pledge has been administered, and that he is a state taxpaver
and owns property in Elk Grove and Sacramento, and pays leocal
property taxes to support their school districts.®®

I turn first to whether Newdow has standing as a parent to
challenge the school districts’ policies, and conclude that he
lacks prudential standing. In his opposition to the motion,
Newdow appears to concede that the custody arrangemant has not
changed since the Supreme Court rendered its decision in ElLX
Grove concluding that he was without standing. Whatever the
personal relaticnship Newdow has with his daughter,’ the Supreme
Court has made clear that “having been deprived under California
law of the right to sue as next friend, Newdow lacks prudential
standing to bring this sult in federal court.” Elk Grove, 124
S.Ct. 2301, 2312 {2004).

s

0 The Roe defendants make similar claims concerning their

school districts.

' Newdow alleges that “there has never been any indicaticn
that his love of, care for or dedication to his child is anything
less than that of the most wonderful and devoted parent on Earth.”
Opp'n at 5.

15
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b. Additional Grounds

As he did in the previous litigation, Newdow also asserts
additional bases for standing, namely that he has attended
school board meetings where the Pledge is recited, and that he
has taxpayer standing.

As to the attendance assertion of standing, the Supreme
Court concluded that even if “these arguments suffice to
establish Article III standing, they dc net respond to our
prudential concerns.” Elk Grove, 124 S.Ct. at 2312, n.B. I am,
of course, bound by the holding.

as for taxpayer standing, in the previcus litigation,
Newdow admitted that he did not reside in or pay taxes to the
school district, but argued that he paid taxes through child
support payments to the child’s mother. As noted above, the
Court rejected this argument because itrdid not “amount to the
‘direct dollars-and-cents injury.’” This case presents a
different issuve. In this lawsult, Newdow alleges that he i1s the
owner of real property in Sacrazmentc and in Elk Grove, and “pays
the associated local property taxes in both locales.”' Compl.
at 10.

Defendants give short shrift to plaintiffs’ taxpayer

12 The other plaintiffs make similar claims. Doe plaintiffs

allege that they are residents of Sacramento, California and are
owners of real property located in Sacramento and pay the
associated local property taxes. Part of those taxes, they allege,
goes to the EGUSD., Compl. at 11. Plaintiff Jane Roe maintains
that he is a resident of Elverta, California and is the cwner of
real property in Elverta, California and pays the associlated local
property taxes. Id. at 12.
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standing, c¢iting the Supreme Court’s analysis in Elk Grove.
That argument simply does not address the present taxpayer
standing argument premised on the plaintiff’s status as a
property owner. See Fed. Defs.’ Mot. at 17, School Dists.’ Mot.
at 14, State Defs.’ Mot. at 4-5. Nonetheless, as I now explain,
plaintiffs’ taxpayer standing argument must fail.

The Ninth Circuilt has explained that there is a limited

fstablishment Clause excepticn toe the general rule against

federal taxpaver standing. Cammack v. Waihee, 932 F.2d 765, 772

(9th Cir, 1991) (“This notion of standing i1s consistent with the
traditicnal judicial hospitality extended to Establishment
Clause challenges by taxpavers generally.”) (citations omitted}.
Even so, plaintiffs challenge the use of municipal and state
rather than federal tax revenues. Consequently, Doremus v.

Board of Educ. of Borecugh of Hawthorne, 342 U.S5. 429 (1952,

controls the reguirements for taxpayer standing.' To establish
standing under Doremus, a plaintiff must merely allege that the
activity challenged “is supported by any separate tax or paid
for from any particular appropriation or that it adds any sum
whatever to the cost of conducting the school.” Id. at 433.
iy

/777

13 In Doremus, a taxpaver challenged a state statute that

previded for the reading of verses from the Bible at the beginning
of each school day. The Supreme Court held that the taxpayer
lacked standing because the acticon was not a “good-faith
pocketbook” challenge to the state statute. 342 U.S. at 430.
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Plaintiffs argue that "teachers’ salaries alone" in one
school district at issue are approximately $138 millicn and that
if reciting "under God" adds approximately 1.25 seconds to the
Pledge, saying "under God" cecsts the taxpayers in saild district
more than $5,000 per vyear. Id. at 119. The argument does noct
lie. !

Under Doremus and Doe, "the taxpayer must demonstrate that
the government spends 'a measurable appropriaticn or

disbursement of schocel-district funds occasioned solely by the

activities complained of.'" Doe v. Madison Sch, Dist. No. 371,

177 F.3d 789, 794 (Sth Cir. 199%9) (emphasis added}) (guoting

' Doremus v. Board of Education, 342 U.S. 42%, 434 (U.S. 1952)).

see alse Taxpavers' Suits, A Survey and Summary, 69 YarLe L.J.

8§95, 822 (1960) (Doremus "stands for the propesition that a
state or municipal taxpayer does not have a direct enough
interest for his suit to constitute an article I1III case or
controversy unless the activity challenged involves an
expanditure of public funds which would not otherwise be made."
Doe, 177 F.3d at 794). While plaintiffs’ argument is ingenious,
it cannct prevail. Under Doremus, plaintiffs must prove that
the words “under God” “adds cost to the schecol expenses or
varies by more than an incomputable scintilla . . .-." Id. at

437, Plaintiffs’ calculations fail because teachers in this

“ Pplaintiffs expressly state that they have no objection to

the recitation of the Pledge. Comp. at Z1. Their only objection
is to the inclusion of the phrase "under God," and suggest a return
to the pre-1954 version of the Pledge,.
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state are not paid on an hourly basis, and thus the few seconds
a day relied on simply do net meet the test. 1 conclude that
Newdow lacks standing and his claim relative to the state and
district defendants must be dismissed.®’

2. Roe Plaintiffs

Defendants challenge whether Jan Roe has standing to bkring
suit in this litigation. In the first amended complaint, Jan
Roe states that he is the parent of RoeChild-1 and RoeChild-Z,
with full legal custody of those children. Compl. at 2.
Defendants centend that “this statement is insufficient to
support a finding that Plaintiffs Jan Roe and Roe children are
proper parties to ralse this dispute.” Fed. Defs.’” Mot. at 15.
Defendants assert that plaintiffs have “failed to allege that
Jan Ree has final-decision-making authority regarding the

educational upbringing of Roe Children.”'® Id.

15 Newdow also asserts that he would like to run for public

office but that he believes doing so would be futile because of the
public’s antipathy towards atheism. He believes his inability to
obtain elected office “is due in part to the official endorsement
of monotheism contained in the Pledge.” The court will assume
arguende standing since it is c¢lear that the argument simply has
no merit. Acknowledging that there is public antipathy directed
towards atheists, common experience teaches that the Pledge has no
bearing on that fact.

¢ Defendants explain that they have attempted to resclve
this issue without the court’s involvement and asked plaintiff’s
counsel for clarification. Cassidy Decl. 9 2. In respgonse,
plaintiffs’ counsel provided Jan Roe’s declaration and a family law
stipulation and order indicating that Jan Rce has Jjoint legal and
joint physical custody of Rece children. The parties have not
submitted Jan Roe’s declaration for the court’s consideration.
Defendants also explain that Newdow has indicated that the current
custody arrangement of Roe children is likely to be changing as a
new arrangement is in the process of being negotiated. Id. 1 4.

18




10
11
12

13

15
16
17
18
19
20
2%
22
23
24
25

26

In ElX Grove, the Supreme Ccourt’s admonished that “it is
improper for the federal courts to entertain a claim by a
plaintiff whose standing to sue 1s founded on family rights that
are in dispuite when prosecution of the lawsult may have an
adverse effect on the person whe is the source of plaintiff’s
standing.” 124 5.Ct. at 2312. That conclusion has no bearing
on the instant case since there is no indicatien that family
rights are in dispute with regard to the Roe children. It is
important to recall that what is before the court is a motion to
dismiss, reguiring that the court give the plaintiff the benefit
of every reasonable inference to be drawn from the "well-

pleaded" allegations of the complaint. See Retail Clerks Intern,

Ass'n, Local 1625, AFL-CIO v, Schermerhorn, 373 U.S. 746, 753
n.% (1963y. Thus, the plaintiff need not plead a particular
fact if that fact is a reascnable inference from facts properly

alleged. See id.; see also Wheeldin v, Wheeler, 373 U.5. 647,

648 (1963) (inferring fact from allegations of complaint}.
Plaintiff has properly alleged that he has custody cf his
children and thus by reasonable inference decision-making power
over them, and defendant has tendered nothing to rebut that
inference. The court concludes that plaintiff Roe has
sufficiently pled standing.

Having resclved the standing gquestion, I turn to the
substance of the complaint. As I explain below, the court
concludes that it is bound by the Ninth Circuilt’s previocus

determinaticon that the school district’s policy with regard to
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the pledge is an unconstitutional violation of the children’s
right to be free from a coercive reguirement to affirm God. The
court also concludes, however, that by virtue of that
determination, the claims concerning the Pledge itself are
rendered moot.

B, RECITATION OF THE PLEDGE IN THE CLASSROOM

1. Binding Effect of Newdow III

In Newdow ITI, the Ninth Circuit amended its previous
opinicn, declining to rule on the constitutionality of the
federal statute at issue in this litigation, and also declining
te reach whether it must grant Newdow’s claim for declaratory
relief as to that statute, The court, however, continued to
hold, as it did in Newdow I, that the Eik Grove School
District’s practice of teacher~led recitaticn of the Pledge
“aims to inculecate in students a respect for the ideals set
forth in the Pledge, including the religious values it
incorporates.” I must now address the binding effect of the
Ninth Circuit’s helding in Newdow I771.

While the Supreme Court ruled in Elk Grove that plaintiff
Neﬁdow lacked prudential standing to raise the claim and
reversed the Ninth Circuit’s decision in Newdow III, the High
Court did not address the Ninth Circuit’s conclusion concerning
the school district’s policy. Thus, the gquestion is what efifect
the reversal on other grounds of Newdow I1I by Elk Grove has
upon this court’s freedom to consider anew plaintiffs’ claims

and defendants’ oppositions.
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It is established that there 1s a distincticon between a
case being reversed on cother grounds and a case being vacated.
A decision that is reversed on cother grounds may still have
precedential value, whereas a vacated decision has no

precedential authority. See Durning v, Citibank, N.A., 950 F.Zd

1419, 1424 n. 2 {9th Cir. 1981) (“A decision may be reversed on
other grounds, but a decision that has been vacated has no

precedential authority whatsocever.”); see also O'Connor v.

Donaldson, 95 8.Ct. 2486, 24%5 (1975) {(“0Of necessity our

decision vacating the judgment of the Court of Appeals deprives
that court's opinion of precedential effect . . . .").

During coral argument, counsel for the federal defendants
argued that the Ninth Circuit lacked authority as a
jurisdictional matter to proceed on the merits in Newdew III,

and thus, the decision is a nullity, c¢iting Steel Co, V.

Citizens for a Better Environment, 523 U.S. 83 (19%8). I cannot

agree that I am free, as defense counsel urges, to take a “fresh
lock” at the matter. Defendants’ argument rests on an erronecus
premise, that there is no distinction between prudential
standing and Article III standing. Indeed, however, the Supreme
Court in Steel Cg. recognized the distinction, aﬁd limited its
holding to Article III standing. Steel Co., 523 U.S. at &7
{"The latter guestion is an issue of statutory standing. It has
nothing to do with whether there is a case or controversy under
Article III.").

i
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Prudential standing and Article III standing are distinct.

Elk Grove Unified Sch. Dist. v. Newdow, 542 U.S$. 1, 16 ("[Olur

standing jurisprudence contains two strands: Article III
standing, which enforces the Constitution's case or controversy
requirement; and prudential standing, which embodies ‘judicially
self~imposed limits on.the exercise of federal
jurisdiction([.]'") (citations cmitted). Important to the
present lssue is that in Elk Grove, the Supreme Court determined
that Newdow lacked prudential standing but did not dispute the
existence of Article III standing. Elk Grove, 542 U.3. at 29
("the Court does not dispute that respendent Newdow

satisfies the requisitas of Article III standing") ({(Rehnguist,
J., concurring).

When a court lacks Article III standing, there is no
jurisdiction because there 1s no case or controversy within the
meaning of the Constitution. A federal court, however, may
reach the merits when only prudential standing is in dispute.

See, e.g., American Ircon and Steel Institute v. Occupational

Safety and Health Admin., 182 F.3d 1261, 1274 (1lth Cir. 1959)

{(citing Steel Co., supra, for the propesition that "courts

carinot pretermit Article III standing issues, but can pretermit
prudential standing issues, in order to resolve cases where the

merits are relatively easy"); Environmental Protection

Information Center, Inc. v, Pacific Lumber Co., 257 F.3d 1071,

1076 (9th Cir. 2001) (suggesting review of the merits prior to a

prudential standing determination is proper where "the parties
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retain a stake in the controversy satisfying Article III™). In
sum, because a court may reach the merits despite a lack of
prudential standing, it follows that where an opinion 1is
reversed on prudential standing grounds, the remaining portion
of the circuit court's decision binds the district courts below.
Contrary to the urging that a "fresh look" is demanded by Steel

Co., thig court remains bound by the Ninth Circuit's holding in

Newdow ITT.

2. The Newdow III decision

In Newdow ITI, the Ninth Circuilt applied the “coercion

test” formulated by the Supreme Court in Lee v. Weilsman, 505

U.s. 577, 580 {(19892), and concluded that the district’s pledge
policy “impermissibly coerces a religious act.”’ The court
determined that the school district’s policy, like the school’s
action in Lee of including prayer at graduation ceremcnies,
“places students in the untenable peosition of choosing between
participating in an exercise with religious content or
protesting.” The court observed that the “coercive effect of
the policy here is particularly pronounced in the school setting
given the age and impressionability of scheoolchildren . . . .7
Newdow III, 328 F.3d at 488. FPinally, the court noted, that

non-compulsory participation is no basis for distinguishing it

7 In Lee, a public school student and her father sought a

permanent injunction to prevent the inclusion of invocations and
benedictions in graduation ceremconies of city public schools. The
Supreme Court held that public schocls could not provide for
“nonsectarian” prayer to be given by a clergyman selected by the
scheol.
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from West Virginia State Board of Education v. Barnette, 319

U.8. 624 (1943), where the Court held unconstitutional a school
district’s wartime policy of punishing students who refused to
recite the Pledge and salute the flag.'® The Ninth Circuit
concluded that even without a recitation requirement for each
child, “the mere presence in the classrcom every day as peers
recite the statement ‘one nation under God’ has a coesrcive
effect.” Newdow III, 328 F.3d at 488. “The ‘subtle and
indirect’ sccial pressure which permeates the classroom also
renders more acute the message to non-believing schoel-children
that they are outsiders.” Id. (citing Lee, 505 U.5. at 592-93).
The court then determined that “there can be little doubt that
under the controlling Supreme Court cases, the school district’s
policy fails the coercion test.” Id. Accerdingly, the court
held that "the school district's pclicy and practice of
teacher-led recitation of the Pledge, with the inclusion of the

added words ‘under God,’ violates the Establishment Clause.”

Newdow v. U.S. Congress, 328 F.3d 466, 480 (9th Cir. 2002).

The EGUSD school policy at issue in this litigation, and
which affect Newdow and the Doe plaintiffs, is identical to the
one in the prior litigation. As noted above, defendants have
submitted AR 6115 for EJESD which, on its face, does not mandate
daily recitation of the Pledge. Plaintiff, however, alleges

that in any case RoeChild-1l is being led in such a daily

8 Barnette wag decided befcre the 1954 Act added the words
“under God” to the Pledge.
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recitation. That allegation suffices to bring the complaint
within the ambit of § 1983 which provides jurisdiction to
restrain unconstitutional customs or usage, i.e., practice.'?

Because this court is bound by the Ninth Circuit’s holding
in Newdow IIT, it fellows that the school districts’ policies
violate the Establishment Clause. Accordingly, upon a properly-
supported motlion, the court must enter a restraining order to
that effect. PBecause of that conclusion, however, as I explain
below, it fcllows that the plaintiffs’ federal claims are
rendered moot.

3. Mootness

The doctrine of mootness restricts judicial power to live

cases and controversies. Luijan v. bDefenders of Wildlife, 504

U.S. 555, 559-61 (199%92). As with Article III standing, "“[tlhe
federal courts lack power to make a decision unless the
plaintiff has suffered an injury in fact, traceable to the
challenged action, and likely to be redressed by a favorable

decision.” Snake River Farmers’ Ass'n v, Dept. of Iabor, 2 F.3d

792, 795 {(9th Cir. 1893). If one of these reguired
prerequisites to the exercise of judicial power is absent, the
judicial branch loses its power to render a decision on the

merits of the claim. Nome Eskime Community v, Babbitt, 67 F.3d

‘¥ Again, the complaint alleges that in each of the minor
plaintiffs’ classes, there is teacher-led recitation of the Pledge
of Allegiance every morning, and that each child has suffered by
virtue therecf, and that the parents’ ability to guide their
childrens’ religious beliefs have been adversely affected.
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813 (Sth Cir. 1995).

In the cass at bkar, the plaintiffs’ claims, in so far as

‘they relate to the in-class pledges, are resolved because the

Ninth Circuit has held that the school policy mandating the
Pledge is unconstitutional, and as the court indicated above,
upon proper motion it will issue an appropriate injunction.
Upon the issuance of that injunction, plaintiffs will no longer
suffer from an injury-~in-fact which wouid reguire redress from
this court. Thus, any claims relating teo federal statute must
be dismissed.
C. PLEDGE RECITATION AT SCHOOL BOARD MEETINGS AND OTHER
GOVERNMENTAL MEETINGS
Aside from the allegations related to the school districts’
compulsory administration of the Pledge to student-plaintiffs,
the complaint also alleges that each of the parents have,
independent of their relationship to their offspring, cognizable
claims. Specifically, the adult plaintiffs assert that they
have attended school board meetings where the Pledge has been

recited. Compl. at 9~ 12.%° Tnese parent-plaintiffs submit

2 As noted above, the Supreme Court held that Newdow lacks

prudential standing to raise this argument, Elk Grove, 124 5.Ct.
at 2312, n.8, but plaintiffs Doe and Roe arguably have standing to
bring this claim. Plaintiffs argue that they have standing to
bring this suilt as it applies to the Pledge being recited at school
board meetings because they are forced to “confront government-
sponsored religious dogma.” Compl. at 9. Plaintiffs cite to cases
where physical religlous structures are erected on federal land.
See Van Orgen wv. Perry, 351 F.3d 173 (5th Cir. 2003), cert.

ranted, 125 5.Ct. 1240 (2005); ACLU v. McCreary County, 361 F.3d
528 (6th Cir. 2004), cert. granted, 125 S.Ct. 944 (2G05); Allegheny
Countvy v. Greater Pittsburgh ACLU, 492 U.S5. 573 (198%). The Ninth
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that when they are faced with the Pledge of Allegiance, “a
significant hurdle arises, interfering with an ability to ‘fit
in’ and effect changes within the climate ¢f parent-teacher
associations, school board meetings, and the like.” Id. at

9 92. In essence, plaintiffs argue that they are branded with a
“pelitical outsider” status. Id. at § 91.

Plaintiffs’ arguments must be rejected. The Pledge itself
doss not compel recitation anywhere, at any time. Thus,
properly understood, plaintiffs are com@laining about a school
board policy or.practice. Yet. the present complaint does not
seek relief from that practice but attacks the content of the
Pledge, which is significant only because of that practice.

BEven 1t this were not the case, however, the present status of
Establishment Clause jurisprudence compels rejection of
plaintiffs’ claim in this regard.

It cannot be gainsaid that the practice of reciting the
Pledge in the context of adults attending a school board meeting

tenders a different guestion than the recitation of the Pledge

in a classroom. In Lee v, Weisman, the case upon which the
Newdew III court relied, the Supreme Court explained the

inherent differences bestween raligious activity invelving

Circuilt has repeatedly held that inability to unreservedly use
public land suffices as injury-in-fact. Buono v. Noxton, 371 ¥.3d
543, 548 (9th Cir. 2004). The instant case is distinguishable from
this line of cases because it does not involve physical structures.
The court, however, need nct rule on plaintiffs’ standing as it
relates to the school board meetings because, as explained,
plaintiffs have failed to plead a cognizable claim.
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students in a public school system and, for instance, a prayer
said at the opening of a session of a state legislature, the

issue at bar in Marsh v. Chambers, 463 U.S. 783 {1883). 1In Lee,

the court emphasized “recognition [of] the real conflict of

conseguence by the young student.” Lee, 505 U.S. at 3%6. In

contrast the Court explained:

[t1he atmcsphere at the opening of a session of a
state legislature where adults are free to enter and
leave with little comment and for any number of
reasons cannot compare with the constraining potential
of the [the student’s graduation].

id.

Plaintiffs’ claim must be reiected because both the Ninth
Circuit and the Supreme Ccourt have applied the coercion test and
the “eoutsider” status claim with great restraint, recogniziﬁg it
only in the context of children who are more likely to be
pressured and negatively impacted. Here, plaintiffs are adults
who, like the legislators in Marsh, are “free to enter and
leave” at the opening of a schocl board session.

For all the above reasons, the motion tc dismiss the
parents’ sult relative to school board meetings must be granted.

e
7177

2l This court is, of course bound by the distinction noted

above, but as the saying goes, 1t is not gagged. The cramped view
of the Establishment Clause underlyling the distinction between
Marsh and Lee ignores a primary function of the First Amendment;
namely, to act as a bulwark barring the introduction of sectarian
divigion into the body politic, and thus advancing the ideal of
national unity.
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Iv.
CONCLUSION
For all the foregolng reascns, tThe court ORDERS as follows:
1. Defendants' motions to dismiss the claim as to the
recitation of the Pledge in a classroom is DENIED; and
2. AS to all the other causes of action, the motion is
GRANTED.
IT IS SO ORDERED.?
DATED: September 14, 2005.
/s/Lawrence K. Karlton
LAWRENCE K. KARLTON

SENIOR JUDGE
UNITED STATES DISTRICT COURT

2 This court would be less than candid if it did not

acknowledge that it is relieved that, by virtue of the disposition
above, it need not attempt t¢ apply the Supreme Court’s recently
articulated distinction between those governmental activities which
endorse religion, and are thus prcohibited, and those which
acknowledge the Nation’s asserted religicus heritage, and thus
are permitted. As last terms cases, McCreary County v. ACLU, 125
S.Ct. 2722, 2005 WL 1498988 (2005) and Van QOrden v. Perry, 125
5.Ct. 2854, 2005 WL 1500276 (2005) demonstrate, the distinction 1is
utterly standardless, and ultimate resolution depends of the
shifting, subjective sensibilities of any five members of the High
Court, leaving those of us who work in the vineyard without
guidance. Moreover, because the doctrine is inherently a boundary-
less slippery slope, any conclusion might pass muster. If might
be remembered that it was only a little more than one hundred ago
that the Supreme Court of this nation declared without hesitation,
after reviewing the history of religion in this country, that “this
is a Christian nation.” Church of the Holyv Trinitv v. United
States, 143 U.5. 457, 471 (1892). As preposterous as it might
seem, given the lack of boundaries, a case could be made for
substituting “under Christ” for “under God” in the pledge, thus
marginalizing not only atheists and agnostics, as the present form
of the Pledge does, but also Jews, Muslims, Buddhists, Confucians,
Sikhs, Hindus, and other religious adherents who, not only are
citizens of this nation, but in fact reside in this judicial
district,.
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UNITED STATES DISTRICT COURT

EASTERN DISTRICT OF CALIFORNIA

THE REV. DR. MICHAEL
A, NEWDOW, et al.,
NC. CIV., 5-05-17 LKK/DAD
Plaintiffs,
V. 7 ORDER

THE CONGRESS OF THE UNITED
STATES OF AMERICA, et al.,

Defendants.

/

On October 11, 2005, the court ordered plaintiffs to file
affidavits in support of an injunction regarding their standing and
the merits. Defendants were ordered to file a motion for summary
judgment as to Elverta Jeoint Elementary School District, if
aﬁpropriate. Defendants were also ordered to file responsive
affidavics, if any.

The court is in receipt of the parties’ éffidavits and
moticns., On QOctober 25, 2005, the parties stipulated that

plaintiffs Jan Roe and RoeChild-1 are dismissing the complaint in
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its entirety as it pertains to Elverta Joint Elementary School
District, resulting in the dismissal from this lawsuit of Roechild-
1 and the Elverta Joint Elementary School District.

Cn November 16, 2005, Elk Grove Unified School District
(“EGUSD”) moved to dismiss plaintiffs Jan Doe, Pat Doe and
DoeChild’s claims against it.'! Defendant EGUSD explains that the
declaration of DoeChild filed in support o©f the request for a
permanent injunction establishes that he or she currently attends
one of EGUSD’s middle schceols and that his or her teacher does not
lead the students in reciting the Pledge, and that the last time
the Pledge was recited in his or her classroom was last year. They
thus contend that because DoeChild is no longer in elementary
school, he or she is not affected by EGUSD’s Patriotic Cbservances
Elementary School Administrative Regulaticn which states that
“lelach elementary school class {shall] recite the pledge of
allegiance to the flag cnce each day.” Mot. at 2. The court has
confirmed that DoeChild is currently a student in one of EGUSD's
Middie Schools and that DoeChild’s teaéher does not lead him or her
in saying the Pledge. DoeChild Decl. at 9 4, 9.°

s

* Defendants explained that they were not made aware of the

fact that the Doe plaintiffs dc not have standing to bring a claim
against EGUSD until October 24, 2005.

2 The Pledge of Allegiance is not recited on a daily basis
in EGUSD middle and high schocls. Pursuant to EGUSD AR 6115, the
Pledge 1s just cne way that secondary schools may satisfy the
patriotic observance reguirement of Education Code § 5272Z0. Ladd
becl. at § 4.
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With respect to EGUSD, in the First Amended Complaint filed
on behalf of plaintiffs, the policy complained of applies only
elementary schocls. Because plaintiff DoeChild is no longer in
elementary school, the Doe plaintiffs are unable to establish an
injury-in~fact that provides them standing to challenge the REGUSD
Patrictic Observance Policy and they fail to meet the legal
standard for issuance of a permanent injunction. DoeChild states
that he or she is afraid that the “Pledge will be recited again
every day next yvear” and that “this will be a bigger problem,” but
this fear is insufficient to constitute actual injury or imminent

harm. See Friends of the Farth v. Laidlaw Envtl. Sves. Inc., 52

U.5. 167, 18C-81 (2000} (To have standing, injury or harm must be
actual or imminent, not conijectural or speculation). Accordingly,
based on the declarations and papers filed herein, the court hereby
ORDERS as follows:

1. Doce plaintiffs are DISMISSED on the ground that they lack
standing to challenge the EGUSD Elementary Schocl Pledge Policy.
As a result, EGUSD is DISMISSED as a defendant in this case.

2. Defendant Rio Linda School District is PROHIBITED from
applying its Board Policy AR 6115 to the extent the policy reguires
the recitation of the Pledge of Allegiance sc as to fulfill the
patriotic exercise requirement of California Education Code Section
52720. Employees and agents of defendant Rioc Linda School District
are also enjoined from leading students in reciting the Pledge of
Allegiance for the purpose of satisfying the patriotic exercise

requirement of California Education Code 52720.
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3. The permanent inijunction issued by this Court as to Rio
Linda School Bistrict is hereby STAYED pending the resolution of
any and all appeals regarding this matter brought before the U.S.
Court of Appeals for the Ninth Circuit and the United States
Supreme Court.

IT IS SO ORDERED.

DATED: November 18, 2005.

/s/Lawrence K, Karlton
LAWRENCE K. KARLTON

SENTOR JUDGE
UNITED STATES DISTRICT COURT
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