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Plaintiff alleges as follows:

JURISDICTION AND VENUE TC "JURISDICTION AND VENUE"\L 1 
1. This is a civil action claiming violations of Article VI and of the First and Fifth Amendments of the Constitution of the United States of America.  As such, this Court has jurisdiction under 28 U.S.C. § 1331 TA \l "28 U.S.C. § 1331" \s "28 U.S.C. § 1331" \c 10 .

2. This action is founded upon the Constitution of the United States of America.  As such, this Court has jurisdiction over Defendant United States under 28 U.S.C. § 1346(a)(2) TA \l "28 U.S.C. § 1346(a)(2)" \s "28 U.S.C. § 1346(a)(2)" \c 10 .

3. This action is in the nature of mandamus and prohibition and seeks (a) to enjoin the United States of America, the Congress of the United States of America, their employees, agents and officers from violating their duties owed Plaintiff under the terms of Article VI and the First and Fifth Amendments of the Constitution of the United States and (b) to compel aforementioned parties and persons to perform their duties owed Plaintiff pursuant to the Constitutional provisions enumerated herein.  As such, this Court has jurisdiction under 28 U.S.C. 1361 TA \l "28 U.S.C. 1361" \s "28 U.S.C. 1361" \c 10 .

4. Each defendant in this civil action is an officer or employee of the United States or any agency thereof acting in his official capacity or under color of legal authority, or an agency of the United States, or the United States.  All defendants reside and/or may be found in this judicial district. Furthermore, a substantial part of the events giving rise to the claim have occurred in this judicial district.  Venue is therefore proper under 28 U.S.C. 1391(b) TA \l "28 U.S.C. 1391(e)" \s "28 U.S.C. 1391(e)" \c 10 .

PARTIES

5. Plaintiff Michael A. Newdow is a citizen of the United States, domiciled in the State of California.

6. Defendant James M. Eagen, III, is the Chief Administrative Officer of the United States Congress. He is ultimately responsible for the disbursement of checks to the employees of the House of Representatives, including the Chaplain of the House of Representatives.

7. Defendant Chris Baptiste is the Payroll Supervisor of the Unites States Congress. She is in charge of actually disbursing the checks to the employees of the House of Representatives, including the Chaplain of the House of Representatives.

8. Defendant Jeri Thomson is the Secretary of the Senate. She is ultimately responsible for the disbursement of checks to the employees of the Senate, including the Chaplain of the Senate.

9. Defendant Timothy Wineman is the Financial Clerk of the Senate. He is in charge of actually disbursing the checks to the employees of the Senate, including the Chaplain of the Senate.

10. Defendant The Congress of the United States of America is the branch of government in which all legislative Powers are granted under Article I, Section 1 of the United States Constitution. TA \l "United States Constitution, Article I, Section 1" \s "Article I, Section 1 of the United States Constitution." \c 7 
11. Defendant The United States of America is the constitutionally established government of the United States of America.

CLAIM FOR RELIEF

12. The First Amendment TA \l "United States Constitution, Amendment I" \s "First Amendment" \c 7  of the United States Constitution states “Congress shall make no law respecting an establishment of religion, …”

A. GUIDANCE FROM THE SUPREME COURT

13. Prior to 1983, the Supreme Court wrote: 

[T]he First Amendment rests upon the premise that both religion and government can best work to achieve their lofty aims if each is left free from the other within its respective sphere.

There cannot be the slightest doubt that the First Amendment reflects the philosophy that Church and State should be separated.  And so far as interference with the ‘free exercise’ of religion and an ‘establishment’ of religion are concerned, the separation must be complete and unequivocal.  The First Amendment within the scope of its coverage permits no exception: the prohibition is absolute.
 

Under our system the choice has been made that government is to be entirely excluded from the area of religious instruction and churches excluded from the affairs of government. The Constitution decrees that religion must be a private matter for the individual, the family, and the institutions of private choice.
 

[T]he core rationale underlying the Establishment Clause TA \l "Establishment Clause" \s "Establishment Clause" \c 7  is preventing “a fusion of governmental and religious functions.”
 
14. Despite the foregoing, the Supreme Court declared – in the case of Marsh v. Chambers, 463 U.S. 783 (1983) TA \l "Marsh v. Chambers, 463 U.S. 783 (1983)" \s "Marsh v. Chambers" \c 1  – that that use of and payment to legislative chaplains does not violate the Establishment Clause TA \s "Establishment Clause" . 
15. It is instructive to note that the Marsh Court – in its majority opinion – never once addressed the meaning or purpose of the Establishment Clause TA \s "Establishment Clause" , and that there exist myriad reasons to conclude that Marsh “was wrong the day it was decided.”

16. In fact, the Supreme Court’s statements since 1983 continue to adhere to an interpretation of the Establishment Clause TA \s "Establishment Clause"  inconsistent with the holding in Marsh: 
[G]overnment may not engage in a practice that has the effect of promoting or endorsing religious beliefs.

The design of the Constitution is that preservation and transmission of religious beliefs and worship is a responsibility and a choice committed to the private sphere.
 

[C]ivil power must be exercised in a manner neutral to religion.

17. This pedigree of Supreme Court principles “is not something to be lightly cast aside,”
 especially when – as is demonstrated in Appendix I – there were so many logical flaws in Marsh’s reasoning. 

18. More to the point, the Court has – since 1983 – provided statements that directly conflict with the holding in Marsh:

[T]hough the First Amendment does not allow the government to stifle prayers which aspire to these ends, neither does it permit the government to undertake that task for itself.
 

[T]he religious liberty protected by the Constitution is abridged when the State affirmatively sponsors the particular religious practice of prayer.
 
19. With these words coming from majority opinions of a such recent vintage, one can only conclude that Marsh has been overruled. 

B. HISTORICAL CONSEQUENCE OF MARSH
20. The avoidance of societal conflicts due to religious differences has long been recognized as one of the basic ideas behind the Establishment Clause TA \s "Establishment Clause" :

These are ... precisely the consequences against which the Constitution was directed when it prohibited the Government common to all from becoming embroiled, however innocently, in the destructive religious conflicts of which the history of even this country records some dark pages.”
 

21. In the same vein, Justice Breyer – less than two months ago – spoke of “the Establishment Clause TA \s "Establishment Clause"  concern for protecting the Nation’s social fabric from religious conflict.”

22. Yet the selection of congressional chaplains has brought religious conflict not only into the midst of our social fabric, but into the fabric of our legislature, where – perhaps more than anywhere else – that conflict is to be avoided.

23. Just two years ago – as a direct result of the Marsh decision – we saw rancor and sectarian bickering pervade the halls of Congress as a new House chaplain was being selected.
 

24. So great was the hostility then, that Speaker of the House Denny Hastert stated, “[I]n all my years in this Congress, I have never seen a more cynical and more destructive political campaign” than that which surrounded the new House chaplain selection.

25. Such governmental conflict based on religious preferences – due solely to the institution of legislative chaplains (a term that, from a First Amendment standpoint, is oxymoronic) – demands an unequivocal declaration of Marsh’s demise.

C. JUDICIAL CONSEQUENCE OF MARSH
26. As a result of the Marsh holding, further erosion has been seen of the Establishment Clause TA \s "Establishment Clause" ‘s guarantees.

27. This results from the following logic: 

If, as the Supreme Court has ruled in Marsh v. Chambers TA \s "Marsh v. Chambers" , legislative prayer is acceptable under the Establishment Clause TA \s "Establishment Clause" , then ______ must be as well.

28. This logic was used by the Supreme Court, itself, only a year after Marsh was decided:

These features combine to make the government’s display of the creche in this particular physical setting no more an endorsement of religion than such governmental “acknowledgments” of religion as legislative prayers of the type approved in Marsh v. Chambers TA \s "Marsh v. Chambers"  ... 
Lynch v. Donnelly, 465 U.S. 668, 692-693 (1984) TA \s "Lynch v. Donnelly"  (O’Connor, J., concurring).

29. Numerous lower courts have followed that lead, employing that same logic, and – as a result – assaulting, rather than protecting, the Establishment Clause TA \s "Establishment Clause" . (Appendix III).

30. This provides further evidence of the need to overturn Marsh.

D. APPLICATION OF ESTABLISHMENT CLAUSE TESTS 

31. Prayer by legislative chaplains is facially religious.
 Thus, it violates the Establishment Clause TA \s "Establishment Clause" .

32. Prayer by legislative chaplains is instituted for a purely religious purpose.
 Thus, it violates the Establishment Clause TA \s "Establishment Clause" .

33. Prayer by legislative chaplains has a primarily religious effect.
 Thus, it violates the Establishment Clause TA \s "Establishment Clause" .

34. Prayer by legislative chaplains entangles government and religion.
 Thus, it violates the Establishment Clause TA \s "Establishment Clause" .

35. Prayer by legislative chaplains – in the form it has been used since the founding of the nation – endorses monotheism, a particular religious belief.
 Thus, it violates the Establishment Clause TA \s "Establishment Clause" .

36. Prayer by legislative chaplains – in the form it has been used since the founding of the nation – shows a preference for monotheism,
 a particular religious belief. Thus, it violates the Establishment Clause TA \s "Establishment Clause" .

37. Prayer by legislative chaplains – in the form it has been used since the founding of the nation – demonstrates an affiliation of government with monotheism,
 a particular religious belief. Thus, it violates the Establishment Clause TA \s "Establishment Clause" .

38. Prayer by legislative chaplains – in the form it has been used since the founding of the 

nation – signals a disapproval of other, non-monotheistic religious choices.
 Thus, it violates the Establishment Clause TA \s "Establishment Clause" .

39. Prayer by legislative chaplains – in the form it has been used since the founding of the nation – violates the principal of governmental neutrality towards religion.
 Thus, it violates the Establishment Clause TA \s "Establishment Clause" .

40. Prayer by legislative chaplains – in the form it has been used since the founding of the nation – inculcates a specific religious belief (i.e., that there is a god).
 Thus, it violates the Establishment Clause TA \s "Establishment Clause" .

41. Prayer by legislative chaplains in a governmental setting such as the House or Senate Chamber amounts to the coercive imposition of religious dogma.
 Thus, it violates the Establishment Clause TA \s "Establishment Clause" .

42. Prayer by legislative chaplains – in the form it has been used since the founding of the nation – places governments “imprimatur” on monotheism,
 a particular religious belief. Thus, it violates the Establishment Clause TA \s "Establishment Clause" .

E. GOVERNMENTAL INTEREST IN LEGISLATIVE PRAYER

43. No governmental interest at all has ever been advanced to justify the existence of legislative chaplains.

44. There is certainly no necessity for chaplains to be entangled in government.
 

45. Why, then, do we employ chaplains? The reason, obviously, is to bring religion into government, which, in and of itself, is precisely what the Establishment Clause TA \s "Establishment Clause"  forbids:

Of course, giving sectarian religious speech preferential access to a forum close to the seat of government (or anywhere else for that matter) would violate the Establishment Clause TA \s "Establishment Clause" .

46. Having as the purpose of a governmental activity the violation of the Establishment Clause TA \s "Establishment Clause"  violates the Establishment Clause. 

F. RELIGIOUS TEST OATHS

47. Article VI, Clause 3 of the United States Constitution TA \l "United States Constitution Article VI, Clause 3" \s "Article VI, Clause 3" \c 7  states (in part) that:

[N]o religious Test shall ever be required as a Qualification to any Office or public Trust under the United States.

48. There is no indication that the Marsh Court ever considered this “Religious Test Oath” clause in its deliberations.

49. Legislative chaplains – paid for out of the public treasury – have existed since the founding of our Nation: 

On April 25, 1789, the Senate elected its first chaplain, id., at 16; the House followed suit on May 1, 1789, H. R. Jour., 1st Cong., 1st Sess., 26 (1826 ed.). A statute providing for the payment of these chaplains was enacted into law on September 22, 1789. n7 2 Annals of Cong. 2180 TA \l "2 Annals of Cong. 2180" \s "2 Annals of Cong. 2180" \c 2 ; § 4, 1 Stat. 71 TA \l "1 Stat. 71" \s "1 Stat. 71" \c 2 .

Marsh v. Chambers TA \s "Marsh v. Chambers" , 463 U.S. 783, 788 (1983).

50. The provision of paid chaplains for both houses of Congress has been essentially continuous since that time.

51. Since the founding of our nation, there have been 61 Senate chaplains, all of whom have been Christian.
 
52. Since the founding of our nation, there have been 59 House chaplains, all of whom have been Christian.

53. In fact, not only have all chaplains been Christian, but “[w]ith the exception of [two Catholic priests], all of the previous 119 chaplains have been Protestant.”
 

54. Moreover, the prayers given by the Congressional Chaplains always involve supplications to God or some Supreme Being.

55. Recent activity by the Congress of the United States has demonstrated that it would never employ an atheistic chaplain. 

56. For instance, May 2, 2002 was designated as the 51st National Day of Prayer. The theme was “America United Under God.”

57. In response to the Ninth Circuit decision in Newdow v. United States Congress, 292 F.3d 597 (9th Cir. Cal. 2002) TA \l "Newdow v. United States Congress, 292 F.3d 597 (9th Cir. Cal. 2002)" \s "Newdow v. United States Congress" \c 1 ,
 the Senate voted 99-0 to disapprove of the holding, and signal its fervid support of keeping the words, “under God,” in the Pledge of Allegiance.  S. Res. 292, 107th Cong., 2d Sess. (2002 TA \l "S. Res. 292, 107th Cong., 2d Sess. (2002)" \s "S. Res. 292" \c 2 ), 148 Cong. Rec TA \l "148 Cong. Rec." \s "148 Cong. Rec." \c 11 . S6105-06 (daily ed. June 26, 2002).

58. Likewise, the House of Representatives did the same with its own resolution, approved 416-3 (with eleven members voting “present” and five members not voting). H. Res. 459, 107th Cong., 2d Sess. (2002), 148 Cong. Rec. TA \s "148 Cong. Rec."  H4135 (daily ed. June 27, 2002).

59. Additionally, a host of individual congressmen voiced views indicating that they would staunchly resist any effort to diminish the role that “God” – a purely religious ideal – plays in government. (see Appendix VI).

60. During the debacle involving the selection of the new House chaplain (see at Section B, paragraphs 20-25, supra), Speaker Hastert stated, “I want to talk to you about the choice of our next Chaplain, a man whose job it is to ask God's blessing on our work.”
 

61. According to the Congressional Research Service:

The official clergy of Congress are the two chaplains – one in the House, the other in the Senate. They are among the elected officers of their respective houses.

Congressional Research Service Report #RS20427 TA \l "Congressional Research Service Report #RS20427" \s "Congressional Research Service Report #RS20427" \c 11 , House and Senate Chaplains, Updated October 9, 2001.

62. Thus, the chaplains of the House and Senate hold an “Office or public Trust under the United States,” and, therefore, fall under Article VI, Clause 3 of the United States Constitution TA \s "Article VI, Clause 3" .

63. In view of paragraphs 51-60, supra, it is clear that the position of congressional chaplain is available only to theists.
 

64. As seen in Appendix VII, the Supreme Court has repeatedly indicated that such differential treatment on the part of government violates the Establishment Clause TA \s "Establishment Clause" .
 
65. Furthermore, this differential treatment establishes a “religious Test” for the “Office or public Trust” of congressional chaplain – i.e., the individual must be willing to declare the existence of God.

66. Such a requirement is in clear violation of Article VI, Clause 3 of the United States Constitution TA \s "Article VI, Clause 3" . 

G. SUPREMACY CLAUSE

67. Article VI, Clause 2 of the United States Constitution TA \l "United States Constitution, Article VI, Clause 2" \s "Article VI, Clause 2" \c 7  states (in part) that: 

This Constitution, and the Laws of the United States which shall be made in Pursuance thereof; and all Treaties made, or which shall be made, under the Authority of the United States, shall be the supreme Law of the Land. 

68. Article VI, Clause 3 of the United States Constitution TA \s "Article VI, Clause 3"  states (in part) that:

[A]ll executive and judicial Officers, both of the United States and of the several States, shall be bound by Oath or Affirmation, to support this Constitution.

69. The Congressional chaplains have repeatedly – as part of their prayers – made statements directly contradicting the Article VI, Clause 2 TA \s "Article VI, Clause 2"  Supremacy Clause, contending that God and God’s law reigns supreme in this Nation.
70. In fact, the Senate Chaplain, Dr. Lloyd John Ogilvie, claims on his web site
 that the prayers of his office “strongly affir[m] the Senate’s faith in God as Sovereign Lord of our Nation.”
71. Such statements – apparently essential to the position of Chaplain – are patently contradictory to the fundamental tenets of the Constitution, in specific violation of both the Supremacy Clause and the oaths or affirmations that each chaplain – pursuant to Article VI, Clause 3 TA \s "Article VI, Clause 3"  of the Constitution – took as a condition of assuming office.
H. INJURY IN FACT TO PLAINTIFF – GOVERNMENTAL EMPLOYMENT

72. Newdow is a minister, ordained by the Universal Life Church in 1977.

73. Newdow is the founder of the First Amendmist Church of True Science (FACTS).

74. Newdow is an atheist, and he (and FACTS) absolutely denies the existence of any Supreme Being. 

75. Newdow has applied for the position of legislative chaplain in both the Senate and the House.

76. In view of paragraphs 51-60, supra, it is clear that Newdow – due solely to his religious beliefs – will be discriminated against, and that his candidacy for either of these governmental positions will not even be seriously considered.

77. This discrimination by the government – against Newdow, based solely upon his religious beliefs – is a clear violation of the Establishment Clause TA \s "Establishment Clause" . 

78. The First Amendment of the United States Constitution states “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof, …” 

79. Requiring Newdow to alter his religious beliefs in order to be eligible for a governmental office is an absolute violation of his Free Exercise right.

80. Because this discrimination results in injuries in fact, which are caused by the government’s policy with respect to legislative chaplains, Newdow has standing to bring this cause of action. 

I. INJURY IN FACT TO PLAINTIFF – TAX MONEYS

81. Pursuant to 2 U.S.C. 61d TA \l "2 U.S.C. 61d" \s "2 U.S.C. 61d" \c 10 , the Chaplain of the Senate is paid an annual salary.
 The funds used to pay this salary emanate from the taxing and spending power of Article I, Section 8, of the United States Constitution TA \l "United States Constitution, Article I, Section 8" \s "Article I, Section 8" \c 7 .
82. Pursuant to 2 U.S.C. 61d TA \s "2 U.S.C. 61d" -1, the Chaplain of the Senate may pay gross compensation as high as $147,000 to personnel.
 The funds used to pay this gross compensation emanate from the taxing and spending power of Article I, Section 8 TA \s "Article I, Section 8" , of the Constitution.
83. Pursuant to 2 U.S.C. 61d TA \s "2 U.S.C. 61d" -3(b), up to $35,000 per year may be disbursed by the Senate Chaplain for official expenses.
 The funds used to pay for these expenses emanate from the taxing and spending power of Article I, Section 8 TA \s "Article I, Section 8" , of the Constitution.
84. Pursuant to 2 U.S.C. 84-2, the Chaplain of the House of Representatives is paid an annual salary.
 The funds used to pay this salary emanate from the taxing and spending power of Article I, Section 8 TA \s "Article I, Section 8" , of the Constitution.
85. Pursuant to Public Law 107-68 (H.R. 2647) TA \l "Public Law 107-68 (H.R. 2647)" \s "Public Law 107-68 (H.R. 2647)" \c 2 , $301,000 has been appropriated for the office of the Chaplain in the House of Representatives. The funds used to pay for this appropriation emanate from the taxing and spending power of Article I, Section 8 TA \s "Article I, Section 8" , of the Constitution.
86. Newdow pays federal income taxes. His tax moneys are, therefore, used to pay for the Congressional Chaplains, their staff and their offices.
87. No less an authority than Chief Justice Rehnquist has specifically written that “federal taxpayers have standing to raise Establishment Clause TA \s "Establishment Clause"  claims against exercises of congressional power under the taxing and spending power of Article I, 8, of the Constitution.” Bowen v. Kendrick, 487 U.S. 589, 618 (1988) TA \l "Bowen v. Kendrick, 487 U.S. 589 (1988)" \s "Bowen v. Kendrick" \c 1 .
88. Moreover, Marsh TA \s "Marsh" , itself, explicitly stated that taxpayers have standing to bring this challenge: 
[W]e agree that Chambers, as a member of the legislature and as a taxpayer whose taxes are used to fund the chaplaincy, has standing to assert this claim. 

463 U.S. at 786 (emphasis added).

89. Newdow, therefore, has taxpayer standing to bring this cause of action. 
J. INJURY IN FACT TO PLAINTIFF – PERSONAL REPROACH

90. Plaintiff is litigating other Establishment Clause TA \s "Establishment Clause"  claims in the federal courts, and has prevailed (to date) in the Ninth Circuit Court of Appeals. Newdow v. United States Congress TA \s "Newdow v. United States Congress" , 292 F.3d 597 (9th Cir. Cal. 2002). 

91. The decision in Newdow v. United States Congress TA \s "Newdow v. United States Congress"  – which found that Congress violated the Establishment Clause TA \s "Establishment Clause"  when, in 1954, it inserted the words, “under God,” into the Pledge of Allegiance – was handed down on June 26, 2002. The very next day – in response to that litigation – the Senate Chaplain, Dr. Lloyd John Ogilvie, offered a prayer to the Senate. (Appendix VIII) 

92. The following excerpt makes it clear that Dr. Ogilvie’s June 27 prayer was directed at Newdow and the outcome of that other litigation:

It is with reverence that in a moment we will repeat the words of commitment to trust You which are part of our Pledge of Allegiance to our flag: “One Nation under God, indivisible.” 

Help us to savor these words this morning. May we never lose a profound sense of awe and wonder over the privilege You have given us to live in this religiously free land. Renew our sense of accountability to You, and never take for granted the freedom we enjoy or the accountability we have to You. As we declare our convictions in the Pledge, we affirm that patriotism is an essential expression of our trust in You.

93. Such a statement – offered by the chaplain of the United States Senate, directed at Newdow, and intended (implicitly) to demean his religious beliefs – gives Newdow standing to bring this cause of action. 

PRAYER

WHEREFORE, Plaintiff prays for relief and judgment as follows:

I. To declare that offering prayer as part of the government’s legislative routine is a religious act per se, and violates the Establishment Clause TA \s "Establishment Clause" ;

II. To declare that the historical, current and inevitable practice of only having legislative chaplains who believe in God violates the prohibition against religious test oaths (Article VI, Clause 3 TA \s "Article VI, Clause 3" ) of the United States Constitution;

III. To recognize that the explicit statements made in Lee v. Weisman TA \s "Lee v. Weisman"  and Santa Fe Indep. Sch. Dist. v. Doe (see paragraph 18, supra) – both decided subsequent to Marsh v. Chambers – are incompatible with the holding in Marsh v. Chambers, and that Marsh, therefore, has been overruled;
IV.  TA \l "Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000)" \s "Santa Fe Indep. Sch. Dist. v. Doe" \c 1 To declare that the legislative chaplains, individually and as government officers – by espousing the idea that allegiance to God supersedes allegiance to the Constitution – violate the Supremacy Clause (Article VI, Clause 2 TA \s "Article VI, Clause 2" ) of the United States Constitution;

V. To declare that statements such as “faith in God as Sovereign Lord of our Nation” violate the oath or affirmation that each chaplain – pursuant to Article VI, Clause 3 TA \s "Article VI, Clause 3"  of the Constitution – has taken;

VI. To enjoin Defendants Eagen, Baptiste, Thomson and Wineman from making any disbursements – in salary or otherwise – relative to the office of congressional chaplain;

VII. To allow Plaintiff to recover costs, expert witness fees, attorney fees, etc. as may be allowed by law; and

VIII. To provide such other and further relief as the Court may deem proper.

      Respectfully submitted,

     Michael Newdow, Plaintiff

Rev. Dr. Michael A. Newdow

First Amendmist Church of True Science

PO Box 233345

Sacramento, CA  95823

Phone:

(916) 427-6669

Fax: 

(978) 359-7866



e-mail: 
FirstAmendmist@cs.com

APPENDIX I

Analysis of the Decision in Marsh v. Chambers TA \s "Marsh v. Chambers" 
Does Marsh v. Chambers TA \s "Marsh v. Chambers" , 463 U.S. 783 (1983) comport with the Establishment Clause TA \s "Establishment Clause" ? To be sure, the fact that a law authorizing congressional chaplains was passed during the same week that the wording of the Bill of Rights was being finalized is strong evidence that those involved in both processes found no contradiction. However, with the very notion of paid legislative chaplains failing essentially every principled test ever enunciated by the Supreme Court
 (e.g., purpose, effect, entanglement, endorsement, outsider, imprimatur, neutrality, coercion, facial appearance, financial (tax) support, preference, affiliation, disapproval, inculcation, etc.), one must certainly at least take pause and wonder about the Marsh holding. The following strongly implies that the decision in Marsh was wrong.
 

(1) The Framers’ Intent
The underlying basis for Marsh is that we can ascertain the Framers’ intent. Of course, this is a largely speculative exercise at best, since “the Framers” were comprised of a multitude of individuals, each with different views and each with views that changed over time. To believe that we can definitively determine the views of those men – from a distant culture that existed two centuries ago
 – is questionable, to say the least. Yet we find courts using “original intent” whenever it suits their fancy, in whatever manner supports their views. For instance, in Marsh, itself, we find Chief Justice Burger placing more stock in James Madison’s having “voted for the bill authorizing payment of the chaplain”
 than in Madison’s later unequivocal statement that such an office violates the Establishment Clause TA \s "Establishment Clause" .
 Such an approach – on its own – highlights the potential for abuse of the “original intent” methodology.

We must also recall that when we look at “original intent,” we are examining actions that were performed by politicians. Few would deny that such individuals frequently put votes and other personal gain above the Constitution:

[A]t best, ... the Framers simply did not share a common understanding of the Establishment Clause TA \s "Establishment Clause" , and, at worst, ... they, like other politicians, could raise constitutional ideals one day and turn their backs on them the next. 

Lee v. Weisman TA \s "Lee v. Weisman" , 505 U.S. 577, 626 (Souter, J., concurring). In fact, the 99-0 vote of disapproval by the Senate – made just hours after the release of the Ninth Circuit’s decision in Newdow v. United States Congress TA \s "Newdow v. United States Congress" , 292 F.3d 597 (9th Cir. Cal. 2002) – is a perfect example of such political posturing. S. Res. 292 TA \s "S. Res. 292" , 107th Cong., 2d Sess. (2002), 148 Cong. Rec. TA \s "148 Cong. Rec."  S6105-06 (daily ed. June 26, 2002). There is no reason to believe politicians of the late 1700’s were any different from those in the year 2002.

Whether following original intent was the Framers’ original intent is another consideration. There is strong evidence that it was not,
 which - if correct – invalidates the entire exercise, and the holding in Marsh has no legal legitimacy whatsoever.

Even if original intent is a proper tool for analysis, however, the fact that the First Congress passed the law authorizing legislative chaplains is hardly dispositive. The Act for the Punishment of certain Crimes against the United States, § 16, 1 Stat. 116 (1790) was passed by those who wrote the Bill of Rights. In that act, the penalty for “counterfeiting any certificate, indent or other public security” was death, and the penalty for altering a court record or stealing was to be “whipped not exceeding thirty-nine stripes.” None of those punishments would be constitutional by today’s standards. The law giving legislative duties to the judiciary – also passed by those individuals – was deemed to be an unconstitutional violation of the separation of powers only three years after the Constitution’s ratification. Hayburn’s Case, 2 U.S. 409, 2 Dall. 409, 1 L. Ed. 436 (1792). Although never challenged in court,
 the 1798 Alien and Sedition Acts are uniformly conceded to have been in violation of the First Amendment’s Free Speech and Free Press Clauses.
  A portion of the Judiciary Act, also promulgated by the First Congress, was invalidated under the Constitution in Marbury v. Madison, 5 U.S. 137, 1 Cranch 137, 2 L. Ed. 60 (1803). In INS v. Chadha, 462 U.S. 919 (1983), where legislative vetoes were deemed unconstitutional, it was noted that the First Congress, “largely composed of the same men who authored Art. I and secured ratification of the Constitution, did not view the Constitution as forbidding a precursor of the modern day legislative veto.” Id., at 982 (White, J., dissenting) (note 18). Although “[i]t was not until 1845 that Congress limited land grants in the new States and Territories to nonsectarian schools,”
 such aid to sectarian schools would be clearly unconstitutional by today’s standards. Similarly, although the Fourteenth Amendment was passed by Congress on June 13, 1866, and ratified by the Sates on July 9, 1868, Congress funded “colored schools” on July 23, 1866.
 These examples and others demonstrate that the “original intent” argument is founded not on legal ideals, but – as was the case in Marsh – on judicial objectives. 

(2) Framers’ Opinions are Not Dispositive
Justice Brennan’s words regarding the fact that it was the States that ratified (and, therefore, defined) the Bill of Rights bears repeating:

[T]he Court’s analysis treats the First Amendment simply as an Act of Congress, as to whose meaning the intent of Congress is the single touchstone. Both the Constitution and its Amendments, however, became supreme law only by virtue of their ratification by the States, and the understanding of the States should be as relevant to our analysis as the understanding of Congress. This observation is especially compelling in considering the meaning of the Bill of Rights. The first 10 Amendments were not enacted because the Members of the First Congress came up with a bright idea one morning; rather, their enactment was forced upon Congress by a number of the States as a condition for their ratification of the original Constitution. To treat any practice authorized by the First Congress as presumptively consistent with the Bill of Rights is therefore somewhat akin to treating any action of a party to a contract as presumptively consistent with the terms of the contract. The latter proposition, if it were accepted, would of course resolve many of the heretofore perplexing issues in contract law. 


Marsh v. Chambers TA \s "Marsh v. Chambers" , 463 U.S. 783, 815-816 (1983) (Brennan, J., dissenting) (citations and footnotes omitted).

(3) Creation of the Office of Chaplain
Knowledge of the circumstances surrounding the creation of the office of chaplain is necessary to fully understand the lack of constitutionality of that practice. In fact, despite the fact that the Establishment Clause TA \s "Establishment Clause"  is especially sensitive to a melding of clergy and legislative affairs, it was “political expediency” that was behind the original intrusion of chaplains into our government. With many colonists loathe to lend their support to the fledgling nation (fearing the response of the British should the experiment fail), the statesmen of the day sought out an Anglican minister, hoping that the backing of such an individual would convince many of those who were tentative. As a result, Jacob Duché was chosen for the post – more for his political influence than for any religious reason: 

Thus from the outset political expediency formed part of the historical situation which gave rise to government-sanctioned prayer. It was in the context of this political coup that John Adams wrote, “[Joseph Reed] says we never were so guilty of a more masterful stroke than in moving that Mr. Duché might read prayers. It has had a very good effect &c. He says the sentiments of people here are growing more and more favorable every day.” 

Medhurst MJ, “From Duché to Provoost: The Birth of Inaugural Prayer,” 24 J. Church & State 573, 576 (1982) TA \l "Medhurst MJ, \“From Duché to Provoost: The Birth of Inaugural Prayer,\” 24 J. Church & State 573 (1982)" \s "Medhurst MJ - The Birth of Inaugural Prayer" \c 9  (citation omitted). Similarly, Leo Pfeffer, perhaps the most respected authority on colonial religious practice, explicitly wrote that the “first chaplain of the Continental Congress was selected on the basis of political considerations.” Pfeffer L, “Church, State and Freedom,” rev’d ed. (Beacon Press, Boston 1967) TA \l "Pfeffer L, \“Church, State and Freedom,\” rev’d ed. (Beacon Press, Boston 1967)" \s "Pfeffer L - \"Church, State and Freedom\"" \c 3  page 248. This fact was completely disregarded by Chief Justice Burger in his majority opinion in Marsh.

(4) Minersville v. Gobitis and West Virginia v. Barnette
That the Supreme Court would deem original intent – as uncertain as it is to determine, anyhow – to be immutable makes little sense, as it should recognize from its own jurisprudence. We will recall that the Framers were building an entirely new country, creating a document that applied to the gamut of interests and laws, and performing an “experiment” that no one could be sure would last two months, much less two centuries. The nation was deep in debt, there were problems on the frontiers, there was still the danger of insurrection, and there were countless other major issues confronting these individuals. This might be contrasted with the Supreme Court of 1940, where nine men –having the benefit of the reasoned analyses of two prior courts of law in a case that had progressed over the course of three years – took months to examine, research, consider, debate, preview and critique the opinion they delivered in Minersville School Dist. v. Gobitis, 310 U.S. 586 (1940). Despite the fact that there was only one dissenting justice in Minersville, the Court completely reversed itself only three years later, in West Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624 (1943). For the Court to suggest, therefore, that rigid adherence to the questionably-derived, two-hundred year old, original intent of the Framers is essential, while it can completely reverse itself after a mere three years is, at a minimum, highly paradoxical. 

(5) Times Change
The decision to consider original intent
 to be of the utmost importance in Marsh – where such intent ran counter to every principled Establishment Clause TA \s "Establishment Clause"  test the Court had ever enunciated – is especially perplexing in view of the fact that the very same process has been deemed inappropriate in other situations. For example, in Brown v. Board of Education, 347 U.S. 483 (1954), the Court wrote: 

In approaching this problem, we cannot turn the clock back to 1868 when the Amendment was adopted, or even to 1896 when Plessy v. Ferguson was written. We must consider public education in the light of its full development and its present place in American life.

Id., at 492. Certainly, the changes in religious diversity that occurred during the 194 years between 1789 and 1983 were on a par with the changes in race relations that transpired during the 88 years between 1866 and 1954. And that fact highlights why the majority opinion in Marsh was so mistaken. Imagine if the issue hadn’t been the existence of legislative chaplains, but whether or not the “unbroken history” of white chaplains – codified by the First and/or the Thirty-Ninth (1866) Congress – was to be continued. Does anyone doubt where the Court would have come out in that situation? If an African-American or a woman was nominated to be the next House or Senate chaplain, would anyone ever dare to suggest (s)he should be denied that position because of the “unbroken history” of Caucasian men?

(6) Dred Scott
One of the most criticized opinions in the Supreme Court’s history is that of Scott v. Sandford, 60 U.S. 393 (1856) TA \l "Scott v. Sandford, 60 U.S. 393 (1856)" \s "Scott v. Sandford" \c 1 , written by Chief Justice Taney. Yet if we look at the methodology used by the Chief Justice in that case, we can see that is a mirror image of that used by Chief Justice Burger in Marsh.

Early in his opinion, Chief Justice Taney wrote:
The question is simply this: Can a negro, whose ancestors were imported into this country, and sold as slaves, become a member of the political community formed and brought into existence by the Constitution of the United States, and as such become entitled to all the rights, and privileges, and immunities, guarantied by that instrument to the citizen? 

Scott v. Sandford TA \s "Scott v. Sandford" , 60 U.S. 393, 404 (1856). He went on to answer that question by stating that slaves:

are not included, and were not intended to be included, under the word “citizens” in the Constitution, and can therefore claim none of the rights and privileges which that instrument provides for and secures to citizens of the United States. On the contrary, they were at that time considered as a subordinate and inferior class of beings, who had been subjugated by the dominant race, and, whether emancipated or not, yet remained subject to their authority, and had no rights or privileges but such as those who held the power and the Government might choose to grant them. 


60 U.S., at 404-405, and further explained:

The duty of the court is, to interpret the instrument they have framed, with the best lights we can obtain on the subject, and to administer it as we find it, according to its true intent and meaning when it was adopted. 

Id., at 405. In Marsh, Chief Justice Burger’s majority opinion followed the identical design.  He first wrote:

The question presented is whether the Nebraska Legislature’s practice of opening each legislative day with a prayer by a chaplain paid by the State violates the Establishment Clause TA \s "Establishment Clause"  of the First Amendment. 

Marsh, 463 U.S., at 784, and then prepared to reach his intended conclusion by taking a ludicrous idea – similar to the notion that slaves were “a subordinate and inferior class of beings” – to be an acceptable premise: 

[L]egislative prayer presents no more potential for establishment than the provision of school transportation, Everson v. Board of Education, 330 U.S. 1 (1947), beneficial grants for higher education, Tilton v. Richardson, 403 U.S. 672 (1971), or tax exemptions for religious organizations, Walz, supra. 

463 U.S., at 791. Like Chief Justice Taney before him, Chief Justice Burger then chose not to consider the contemporaneous understanding of the law’s effect, but limited his decision to the views of those from the distant past:
 

In this context, historical evidence sheds light not only on what the draftsmen intended the Establishment Clause TA \s "Establishment Clause"  to mean, but also on how they thought that Clause applied to the practice authorized by the First Congress -- their actions reveal their intent.

Ibid. 

If judges are to use history as their guide, perhaps they should reflect on the following. Scott v. Sandford was TA \s "Scott v. Sandford"  decided by accepting that: 

It is not the province of the court to decide upon the justice or injustice, the policy or impolicy, of these laws. The decision of that question belonged to the political or law-making power; to those who formed the sovereignty and framed the Constitution. The duty of the court is, to interpret the instrument they have framed, with the best lights we can obtain on the subject, and to administer it as we find it, according to its true intent and meaning when it was adopted. 

60 U.S. 393, at 405. This view might be contrasted with another landmark case. Again (as was just given above):

In approaching this problem, we cannot turn the clock back to 1868 when the Amendment was adopted, or even to 1896 when Plessy v. Ferguson was written. We must consider public education in the light of its full development and its present place in American life.

Brown v. Board of Education, 347 U.S. 483, 492 (1954). TA \s "Brown v. Board of Education"  Courts would do well to consider if they would prefer to leave a legacy such as that which followed Chief Justice Taney (with Scott v. Sandford)  TA \s "Scott v. Sandford" or the one that follows Chief Justice Warren (with Brown v. Board of Education).

(7) The Constitution Allows for Growth
True constitutional governments were unknown when the Framers met in 1787. Those men were developing and shaping an invention that – like all inventions – can be improved over time. What means of reason would hold everything they did then to be the ultimate truth? Wilhelm Conrad Roentgen made brilliant discoveries. Would anyone today stand in front of his x-ray machine? The Wright Brothers were exceptional scientists, and their understanding of flight was phenomenal. Who would fly from Sacramento to Washington, DC in one of their planes?

As Justice Brennan noted:


[T]he Constitution is not a static document whose meaning on every detail is fixed for all time by the life experience of the Framers. We have recognized in a wide variety of constitutional contexts that the practices that were in place at the time any particular guarantee was enacted into the Constitution do not necessarily fix forever the meaning of that guarantee. n35
 To be truly faithful to the Framers, “our use of the history of their time must limit itself to broad purposes, not specific practices.” Our primary task must be to translate “the majestic generalities of the Bill of Rights, conceived as part of the pattern of liberal government in the eighteenth century, into concrete restraints on officials dealing with the problems of the twentieth century . . .” 

The inherent adaptability of the Constitution and its amendments is particularly important with respect to the Establishment Clause TA \s "Establishment Clause" . “[Our] religious composition makes us a vastly more diverse people than were our forefathers. . . . In the face of such profound changes, practices which may have been objectionable to no one in the time of Jefferson and Madison may today be highly offensive to many persons, the deeply devout and the nonbelievers alike.” 

Marsh v. Chambers TA \s "Marsh v. Chambers" , 463 U.S. 783, 816-817 (1983) (Brennan, J., dissenting) (citations omitted).

(8) Establishment Clause TA \s "Establishment Clause"  Jurisprudence has Changed since Marsh was Decided
In Agostini v. Felton, 521 U.S. 203 (1997), TA \l "Agostini v. Felton, 521 U.S. 203 (1997)" \s "Agostini v. Felton" \c 1  the Supreme Court wrote:

[O]our Establishment Clause TA \s "Establishment Clause"  jurisprudence has changed significantly since we decided Ball and Aguilar, so our decision to overturn those cases rests on far more than “a present doctrinal disposition to come out differently from the Court of [1985].” Casey, supra, at 864. We therefore overrule Ball and Aguilar to the extent those decisions are inconsistent with our current understanding of the Establishment Clause. 

Id., at 236. Marsh was decided before both Ball and Aguilar. Therefore – especially in view of Lee v. Weisman TA \s "Lee v. Weisman"  (1992) and Santa Fe TA \s "Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000)."  (2000) and all of the above – Marsh’s continuing validity is suspect at best. Similarly, the “outsider test” – which is a key test now utilized in Establishment Clause TA \s "Establishment Clause"  jurisprudence – was not mentioned until Lynch v. Donnelly TA \s "Lynch v. Donnelly" , 465 U.S. 668 (1984), decided a year after the Marsh decision was handed down.:

The second and more direct infringement is government endorsement or disapproval of religion. Endorsement sends a message to nonadherents that they are outsiders, not full members of the political community, and an accompanying message to adherents that they are insiders, favored members of the political community. Disapproval sends the opposite message. 

Id., at 688. Plaintiff and millions of other American citizens are most certainly turned into “outsiders, not full members of the political community,” when their federal and state legislatures begins every legislative session with religious dogma they expressly deny.

(9) Marsh Upheld Only “Nonsectarian” Prayer
Chief Justice Burger pointedly remarked upon the fact that the chaplain in Marsh: 

characterizes his prayers as “nonsectarian,” “Judeo Christian,” and with “elements of the American civil religion.” Although some of his earlier prayers were often explicitly Christian, Palmer removed all references to Christ after a 1980 complaint from a Jewish legislator. 

Marsh, 463 U.S., at 793 (note 14) (citations omitted). Plaintiff denies that any prayer can be “nonsectarian,” and this notion of sectarianism (as well as an “American civil religion”) needs to at last be considered by the courts. Religious belief – by definition – excludes those who are nonbelievers. To be sure, the percentage of those who adhere to a given view may vary, and classifications may be made that group otherwise disparate sects together. (Cf., the Marsh chaplain’s contention that “Judeo Christian” prayer can also be characterized as “nonsectarian.”) However, “when [government] acts it should do so without endorsing a particular religious belief or practice that all citizens do not share.
 This is because some American citizen is always turned into an “outsider” when religious dogma is espoused, and to that individual – as well as to the Constitution – the given dogma is sectarian. (See Appendix IX.)

CONCLUSION

Marsh v. Chambers TA \s "Marsh v. Chambers"  was decided as it was only by ignoring every principle that underlies the Establishment Clause TA \s "Establishment Clause" . If the idea is that the Framers couldn’t have meant to exclude legislative chaplains because they passed a law permitting their use, then the question is what did they mean the Establishment Clause to do. Have neutrality as long as legislative chaplains are exempted? Have no religious purpose, except when placing chaplains in the legislature? Have no religious effect, exempting the prayers of congressional clergymen? 

In fact, there is no way to enunciate a principled view of the Establishment Clause TA \s "Establishment Clause"  and simultaneously allow for legislative chaplains. That should make every jurist realize that Marsh was erroneously decided. 

APPENDIX II

APPENDIX III

 “If Legislative Prayer in Marsh is Okay, Then _____ is Okay”

If the test which the Supreme Court applied in Marsh is to be taken as our guide, then, Ohio’s God-centered motto clearly passes constitutional muster. 

ACLU of Ohio v. Capitol Square Review & Advisory Bd., 243 F.3d 289, 301 (6th Cir. Ohio 2001). 

If legislative prayer based upon the Judeo-Christian tradition is permissible under Marsh v. Chambers, 463 U.S. 783 (1983) …, then certainly the less specific reference to God in the Pledge of Allegiance cannot amount to an establishment of religion. 

Sherman v. Community Consol. Sch. Dist. 21, 980 F.2d 437, 448 (7th Cir. Ill. 1992) (Manion, J., concurring).

We view any perceived preference by use of the insignia to be even more remote than in [Marsh and other] cases. 

Murray v. Austin, 947 F.2d 147, 155 (5th Cir. Tex. 1991).

“If the Supreme Court did not consider that practice a prohibited endorsement of sectarian beliefs espoused by the legislatively-paid chaplain, it is difficult to understand why a creche displayed in a government building during the Christmas season cannot pass constitutional muster.” 

Okrand v. City of Los Angeles, 207 Cal. App. 3d 566, 576-577 [254 Cal. Rptr. 913] (Cal. App. 2d Dist. 1989) (citation omitted).

If legislators may collectively bow their heads while a clergyman, paid from public funds, invokes the Deity to bless and assist their efforts, it seems absurd to find fault with the designation of a room in which they may pray or meditate privately as they individually see fit. 

Van Zandt v. Thompson, 839 F.2d 1215, 1220 (7th Cir. Ill. 1988).

The annual graduation exercises here are analogous to the legislative and judicial sessions referred to in Marsh and should be governed by the same principles. 

Stein v. Plainwell Community Sch., 822 F.2d 1406, 1409 (6th Cir. Mich. 1987).

  APPENDIX IV

The Top Ten Fortune 500 Companies 



Company Name
Phone
Chaplain?
        Source Job Title








1

Wal-Mart Stores
479-273-4000
No
People Manager

2

Exxon Mobil 
972-444-1000
No
Spokeman

3

General Motors
313-556-5000
No
Office of the President

4

Ford Motor
313-322-3000
No
Executive Contact Manager

5

Enron
713-853-6161
No
Director of Public Relations

6

General Electric
203-373-2211
No
Human Resources

7

Citigroup 
212-816-5623
No
Human Resources

8

ChevronTexaco
415-894-4447
No
Public & Govt Affairs

9

Intl. Business Machines 
914-499-1900
No
Spokesperson

10

Philip Morris
917-663-5000
No
Corporate Communications 

APPENDIX VI

Statements of Individual Congressmen Suggesting that

There Exists a Religious Test (i.e., Advocacy of Monotheism) for the Office of Chaplain

“There is a huge difference between separation of church and state--which we all support--and the separation of the state and of God. There is a huge difference.”

Mr. Nelson. 148 Cong. Rec. TA \s "148 Cong. Rec."  S6089 (daily ed. June 26, 2002).

“This is a decision that offends our national morality, that rejects the most universally shared values of our country, that diminishes our unity, and that attempts to undercut our strength at a time after September 11 when we need the strength, unity, and our shared belief in God which has historically brought the American people together, and does so today.”

Mr. Lieberman. 148 Cong. Rec. TA \s "148 Cong. Rec."  S6090 (daily ed. June 26, 2002).

“[Newdow v. United States Congress TA \s "Newdow v. United States Congress" ] has been a disappointment to the entire Senate.”

Mr. Reid. 148 Cong. Rec. TA \s "148 Cong. Rec."  S6091 (daily ed. June 26, 2002). 

“I, for one, am not going to stand for this country’s being ruled by a bunch of atheists. If they do not like it, let them leave.”

Mr. Byrd. 148 Cong. Rec. TA \s "148 Cong. Rec."  S6103 (daily ed. June 26, 2002). 

“Regardless of what the courts may say, the American people still trust in God.”

Mr. Bennett. 148 Cong. Rec. TA \s "148 Cong. Rec."  S6106 (daily ed. June 26, 2002).

“From the beginning of our country, God has always played a role.”

Mrs. Feinstein. 148 Cong. Rec. TA \s "148 Cong. Rec."  S6107 (daily ed. June 26, 2002).

“[W]e collectively as a nation will in no way back down in acknowledging His presence and His divine creation.”

Mr. Landrieu. 148 Cong. Rec. TA \s "148 Cong. Rec."  S6107 (daily ed. June 26, 2002).

“I express this on behalf of all Americans that we believe ``In God We Trust.’’ We believe that this is a nation under God.”

Mr. Brownback. 148 Cong. Rec. TA \s "148 Cong. Rec."  S6109 (daily ed. June 26, 2002).

“[W]e should never forget the blessings of Divine Providence that undergird our Nation.”

Mrs. Clinton. 148 Cong. Rec. TA \s "148 Cong. Rec."  S6112 (daily ed. June 26, 2002). 

“This ruling is ridiculous, and I have introduced a resolution today ... that specifically states that the phrase ‘one Nation, under God’ should remain in the Pledge of Allegiance.”

Mr. Sensenbrenner. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4024 (daily ed. June 26, 2002) 

“Mr. Speaker, it is time we put our foot down as a body, a representative body of this country and respond to this outrageous decision and proclaim that these United States are united against terrorism, united against this decision, and united under God.” 

Mr. Jeff Miller. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4030 (daily ed. June 26, 2002). 

“The prayer to Almighty God, the supreme Judge of the world, will be led by the Senate Chaplain, the Rev. Dr. Lloyd J. Ogilvie.” 

President pro tempore Mr. Byrd. 148 Cong. Rec. TA \s "148 Cong. Rec."  S6177 (daily ed. June 27, 2002). 

“[T]his nation has already consistently and thoroughly incorporated belief in and submission to God.”

Mr. Allard. 148 Cong. Rec. TA \s "148 Cong. Rec."  S6237 (daily ed. June 27, 2002). 

“I reject the court’s ruling.”

Mr. Foley. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4073 (daily ed. June 27, 2002).

“I am proud to say that, despite the beliefs of the Ninth Circuit, this is still one Nation under God.

Mr. Rehberg. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4073 (daily ed. June 27, 2002). 

“I was shocked and appalled by the Ninth Circuit’s pledge decision.”

Mr. Pence. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4074 (daily ed. June 27, 2002). 

“I hope every American will remember and celebrate our Nation’s traditions, including expressing our unity as one Nation under God, indivisible, with liberty and justice for all, and may God bless America.”

Mr. Gibbons. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4075 (daily ed. June 27, 2002). 

“I will tell the people that are atheist or do not support this resolution, all they have to do is get on their knees and say a prayer and I do not care what religion they are, somebody is going to listen.”

Mr. Cunningham. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4124 (daily ed. June 27, 2002).

“Well, I do not think that it is unimportant. I do not think that it is trivial. I think acknowledging the primacy of almighty God is of transcendent importance, and I guess de minimis is in the minds of the analysts; but I could not disagree more.” 

Mr. Hyde. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4127 (daily ed. June 27, 2002).

“Mr. Speaker, we opened this House in prayer to God today. The walls of this temple of democracy bear His name.”

Mr. Pence. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4128 (daily ed. June 27, 2002).

“I ask my colleagues and the American people again to show our independence and protest the Ninth Circuit Court of Appeals decision by joining together as ``one Nation under God’’ to recite the Pledge of Allegiance on that day we celebrate soon, 226 years of independence, on July 4.”

Mr. Frelinghuysen. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4128 (daily ed. June 27, 2002).

“I just want to say when I was in Afghanistan back in January, one of the proudest things I saw were all the young men and women on the USS Theodore Roosevelt saluting the flag which Rudy Giuliani had flown over the rubble of the World Trade Center. I am glad that they also said the Pledge and that they know that

we are one Nation under God.” 

Mr. Kingston. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4129 (daily ed. June 27, 2002).

“They are trying to drive God from the public square, and this is their fallacy. We believe that our creator

endows all men with the right to life, liberty and the pursuit of happiness.”

Mr. Pickering. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4129 (daily ed. June 27, 2002).

“Mr. Speaker, this is a nation ``under God.’’ It always has been. If the Republic is to endure, it must always remain so.”

Mr. Barr. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4130 (daily ed. June 27, 2002).

“I am continually amazed at the utter stupidity of the American political system that continues to rationalize, debate, and deny the importance of God”

Mr. Traficant. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4130 (daily ed. June 27, 2002).

“[W]e are one nation under God, despite this ludicrous court action.”

Mr. Oxley. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4131 (daily ed. June 27, 2002). 

“The Pledge of Allegiance is not a prayer of part of a religious service. It is a statement of our commitment as citizens to our great Nation and the role God played in it.”

Mr. Shays. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4132 (daily ed. June 27, 2002). 

“The sanctioning of our oath under God is not merely an assertion of religious belief, but an appeal for divine blessing.”

Mr. Simpson. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4134 (daily ed. June 27, 2002). 

“The declaration of our being ``one nation under God’’ is at the heart and soul of America”

Mr. Nethercutt. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4134 (daily ed. June 27, 2002).

“[W]e are indeed one nation, under God. “

Mr. Underwood. 148 Cong. Rec. TA \s "148 Cong. Rec."  H4135 (daily ed. June 27, 2002).

“This is an unfortunate assault on America’s tradition of recognizing the role of God.”

Hon. Charles W. ``Chip’’ Pickering. 148 Cong. Rec. TA \s "148 Cong. Rec."  E1169 (daily ed. June 27, 2002).

“As countless American leaders of all political stripes have said before me, God Bless America.”

Hon. Adam H. Putnam. 148 Cong. Rec. TA \s "148 Cong. Rec."  E1169 (daily ed. June 27, 2002). 

“We must always be mindful that the moral fiber of this Nation was built not upon the law of man, but rather upon the law of God.”

Mr. Rahall. 148 Cong. Rec. TA \s "148 Cong. Rec."  E1169 (daily ed. June 27, 2002).

APPENDIX VII

Supreme Court Dicta Demonstrating that Atheists Are to be Accorded

the Same Protections as Every Other Religious Sect

The First Amendment’s Establishment Clause TA \s "Establishment Clause"  prohibits Congress (and, by incorporation, the States) from making any law respecting an establishment of religion. It has been held to prohibit not only the institution of an official church, but any government act favoring religion, a particular religion, or for that matter irreligion.

Mitchell v. Helms, 530 U.S. 793, 867-868 (2000) (Souter, J., dissenting).

[T]he statute has provided the Church with a legal weapon that no atheist or agnostic can obtain.  This governmental preference for religion, as opposed to irreligion, is forbidden by the First Amendment.

City of Boerne v. Flores, Archbishop of San Antonio, 521 U.S. 507, 537 (1997) (Stevens, J., concurring)

It is as objectionable to exclude both a theistic and an atheistic perspective on the debate as it is to exclude one, the other, or yet another political, economic, or social viewpoint.

Rosenberger v. Rector & Visitors of the Univ. of Va., 515 U.S. 819, 831 (1995)

[A] principle at the heart of the Establishment Clause TA \s "Establishment Clause"  [is] that government should not prefer one religion to another, or religion to irreligion.”

Board of Education of Kiryas Joel v. Grumet TA \l "Board of Education of Kiryas Joel v. Grumet, 512 U.S. 687 (1994)" \s "Board of Education of Kiryas Joel v. Grumet" \c 1 , 512 U.S. 687 (1994)

A secular state establishes neither atheism nor religion as its official creed.

Allegheny County v. Greater Pittsburgh ACLU TA \l "Allegheny County v. Greater Pittsburgh ACLU, 492 U.S. 573 (1989)" \s "Allegheny County v. Greater Pittsburgh ACLU" \c 1 , 492 U.S. 573, 610 (1989)

[T]he intolerance of late 18th-century Americans towards Catholics, Jews, Moslems, and atheists cannot be the basis of interpreting the Establishment Clause TA \s "Establishment Clause"  today

Allegheny County v. Greater Pittsburgh ACLU TA \s "Allegheny County v. Greater Pittsburgh ACLU" , 492 U.S. 573, 590 (1989) (referencing a law review article)

At one time it was thought that this right merely proscribed the preference of one Christian sect over another, but would not require equal respect for the conscience of the infidel, the atheist, or the adherent of a non-Christian faith such as Islam or Judaism.  But when the underlying principle has been examined in the crucible of litigation, the Court has unambiguously concluded that the individual freedom of conscience protected by the First Amendment embraces the right to select any religious faith or none at all.

Wallace v. Jaffree, 472 U.S. 38, 52-53 (1985) (footnotes omitted)

The exemption here, like those we have upheld, can be claimed by any religious practitioner, a term that the EEOC has sensibly defined to include atheists, and persons not belonging to any organized sect but who hold “‘[a] sincere and meaningful belief which occupies in the life of its possessor a place parallel to that filled by the God of those admittedly qualifying for the exemption.’” The purpose and primary effect of requiring such exemptions is the wholly secular one of securing equal economic opportunity to members of minority religions. 

Trans World Airlines v. Hardison, 432 U.S. 63,  (1977) (Marshall, J., dissenting) (n. 4) (citations omitted)

As long as the breadth of exemption includes groups that pursue cultural, moral, or spiritual improvement in multifarious secular ways, including, I would suppose, groups whose avowed tenets may be antitheological, atheistic, or agnostic, I can see no lack of neutrality in extending the benefit of the exemption to organized religious groups.

Walz v. Tax Comm. of New York, 397 U.S. 664, 697 (1970) (Harlan, J., concurring)

The fullest realization of true religious liberty requires that government neither engage in nor compel religious practices, that it effect no favoritism among sects or between religion and nonreligion, and that it work deterrence of no religious belief.
Abington School District v. Schempp, 374 U.S. 203, 305 (1963) (Goldberg, J., concurring)

What our Constitution indispensably protects is the freedom of each of us, be he Jew or Agnostic, Christian or Atheist, Buddhist or Freethinker, to believe or disbelieve, to worship or not worship, to pray or keep silent, according to his own conscience, uncoerced and unrestrained by government.

Abington School District v. Schempp, 374 U.S. 203, 319-320 (1963) (Stewart, J., dissenting)

The philosophy is that the atheist or agnostic -- the nonbeliever -- is entitled to go his own way. The philosophy is that if government interferes in matters spiritual, it will be a divisive force. The First Amendment teaches that a government neutral in the field of religion better serves all religious interests. 

Engel v. Vitale, 370 U.S. 421, 443 (1962) (Douglas, J., concurring)

We repeat and again reaffirm that neither a State nor the Federal Government can constitutionally force a person “to profess a belief or disbelief in any religion.” Neither can constitutionally pass laws or impose requirements which aid all religions as against non-believers, and neither can aid those religions based on a belief in the existence of God as against those religions founded on different beliefs.

Torcaso v. Watkins TA \l "Torcaso v. Watkins, 367 U.S. 488 (1961)" \s "Torcaso v. Watkins" \c 1 , 367 U.S. 488, 495 (1961) (footnotes omitted)

The idea, as I understand it, was to limit the power of government to act in religious matters, not to limit the freedom of religious men to act religiously nor to restrict the freedom of atheists or agnostics. 

McGowan v. Maryland, 366 U.S. 420, 563-564 (1961) (Douglas, J., dissenting)

The day that this country ceases to be free for irreligion it will cease to be free for religion - except for the sect that can win political power. 

Zorach v. Clausen TA \l "Zorach v. Clausen, 343 U.S. 306 (1952)" \s "Zorach v. Clausen" \c 1 , 343 U.S. 306, 325 (1952) (Jackson, J., dissenting)

[O]ur judicial opinions have refrained from drawing invidious distinctions between those who believe in no religion and those who do believe.  The First Amendment has lost much if the religious follower and the atheist are no longer to be judicially regarded as entitled to equal justice under law.

Zorach v. Clausen TA \s "Zorach v. Clausen" , 343 U.S. 306, 320 (1952) (Black, J., dissenting)

Th[e First] Amendment requires the state to be a neutral in its relations with groups of religious believers and non-believers …

Everson v. Board of Education, 330 U.S. 1, 18 (1947)

APPENDIX VIII

TEXT OF THE PRAYER GIVEN BY THE CHAPLAIN, 

DR. LLOYD JOHN OGILVIE, ON JUNE 27. 2002
Almighty God, Creator, Sustainer and Providential source of all our blessings. We praise you for the freedom of religion in America guaranteed by the Bill of Rights and the Constitution. There is no separation between God and State. With gratitude we declare our motto ``In God we trust.’’ Though that trust may be expressed in different religions, we do proclaim You as ultimate Sovereign of our Nation. Our Founders declared their trust in You and in each stage of our development You have guided us through peril and prosperity, peace and war. Thank You for Your faithfulness to respond to our confession of trust in You. 

It is with reverence that in a moment we will repeat the words of commitment to trust You which are part of our Pledge of Allegiance to our flag: ``One Nation under God, indivisible.’’ 

Help us to savor these words this morning. May we never lose a profound sense of awe and wonder over the privilege You have given us to live in this religiously free land. Renew our sense of accountability to You, and never take for granted the freedom we enjoy or the accountability we have to You. As we declare our convictions in the Pledge, we affirm that patriotism is an essential expression of our trust in You. 

Specifically for today and its pressing agenda and challenges we affirm we are one Senate united under You to lead a nation that is free to say confidently, ``In God We Trust.’’ 

God our Sovereign, we continue the work of this busy week with the words and music of the Fourth of July celebration sounding in our souls. We pray together today, remembering the first prayer of dependence prayed for the delegates to the Continental Congress in 1774 that eventually led to the Declaration of Independence in 1776. 

Now before the fireworks begin, work in us the fire of that same dependence on You that has been the secret of truly great leaders throughout our history. We pray for the women and men of this Senate. Enlarge their hearts until they are big enough to contain the gift of Your Spirit; expand their minds until they are capable of thinking Your thoughts; deepen their mutual trust so that they can work harmoniously for what is best for this Nation. You know all the legislation to be debated and voted on before recess. Grant the Senators an unprecedented dependence on You, an unreserved desire to seek Your will, and an unlimited supply of Your supernatural strength. 

With renewed dependence on You and renewed interdependence on one another as fellow patriots, help us to be willing, in the spirit of our Founders, to stake our reliance on You and pledge our lives, fortunes, and sacred honor for the next stage of Your strategy for America: God bless America! Amen.

107 Cong. Rec. S6177

APPENDIX IX

Any Religious Division is Sectarian

� McCollum v. Board of Education, 333 U.S. 203, 212 (1948).� TA \l "McCollum v. Board of Education, 333 U.S. 203 (1948)." \s "McCollum v. Board of Education" \c 1 �


� Zorach v. Clausen, 343 U.S. 306, 312 (1952).� TA \s "Zorach v. Clausen" �


� Lemon v. Kurtzman, 403 U.S. 602, 625 (1971).� TA \l "Lemon v. Kurtzman, 403 U.S. 602 (1971)" \s "Lemon v. Kurtzman" \c 1 �


� Larkin v. Grendel’s Den, Inc., 459 U.S. 116, 126 (1982).


� Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 863 (1992)� TA \l "Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992)" \s "Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 863 (1992)" \c 1 �.


� Allegheny County v. Greater Pittsburgh ACLU, 492 U.S. 573, 621 (1989).� TA \s "Allegheny County v. Greater Pittsburgh ACLU" �


� Lee v. Weisman, 505 U.S. 577, 590 (1992).� TA \s "Lee v. Weisman" �


� Board of Education of Kiryas Joel v. Grumet, 512 U.S. 687, 704 (1994).� TA \s "Board of Education of Kiryas Joel v. Grumet" �


� Marsh� TA \s "Marsh" � v. Chambers� TA \s "Marsh v. Chambers" �, 463 U.S. 783, 790 (1983) (quoting Walz v. Tax Comm’n, 397 U.S. 664, 678 (1970)).


� Lee v. Weisman� TA \s "Lee v. Weisman" �, 505 U.S. 577, 589 (1992).


� Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290, 313 (2000)� TA \l "Santa Fe Indep. Sch. Dist. v. Doe, 530 U.S. 290 (2000)" \s "Santa Fe Indep. Sch. Dist. v. Doe" \c 1 �.


� McCollum v. Board of Education, 333 U.S. 203, 227-228 (1948)� TA \s "McCollum v. Board of Education" � (Frankfurter, J., concurring).


� Zelman v. Simmons-Harris, 122 S. Ct. 2460, ___, 153 L. Ed. 2d 604, ___ (2002� TA \l "Zelman v. Simmons-Harris, 122 S. Ct. 2460, 153 L. Ed. 2d 604 (2002)" \s "Zelman v. Simmons-Harris" \c 1 �) (Breyer, J., dissenting).


� See Appendix II (“After Months of Rancor, Speaker Names a Catholic Priest as House Chaplain.” N. Y. Times, Friday, March 24, 2000� TA \l "N. Y. Times, Friday, March 24, 2000" \s "N. Y. Times, Friday, March 24, 2000" \c 3 �, p. A19). This vile episode never would have occurred had Marsh� TA \s "Marsh" � been decided on Establishment Clause� TA \s "Establishment Clause" � principles rather than historical aberrancy.


� 146 Cong Rec H1326 (March 23, 2000).� TA \l "146 Cong Rec H 1326 (March 23, 2000)" \s "146 Cong Rec H 1326 (March 23, 2000))." \c 11 � The controversy, he continued, “looks a lot like war and it has an ugly face.” Ibid.


� “A law lacks facial neutrality if it refers to a religious practice without a secular meaning discernable from the language or context.” Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520, 533 (1993)� TA \l "Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520 (1993)" \s "Church of Lukumi Babalu Aye v. City of Hialeah" \c 1 �


� “[W]e need not be blind in this case to the legislature’s preeminent religious purpose in enacting this statute.” Edwards v. Aguillard, 482 U.S. 578, 590 (1987).� TA \l "Edwards v. Aguillard, 482 U.S. 578 (1987)" \s "Edwards v. Aguillard" \c 1 �


� “[A]n important concern of the effects test is whether the symbolic union of church and state effected by the challenged governmental action is sufficiently likely to be perceived by adherents of the controlling denominations as an endorsement, and by the nonadherents as a disapproval, of their individual religious choices.” Grand Rapids School District v. Ball� TA \s "Grand Rapids School District v. Ball" �, 473 U.S. 373, 390 (1985� TA \s "Grand Rapids School District v. Ball" �).


� “[T]he statute must not foster ‘an excessive government entanglement with religion.’”  Lemon v. Kurtzman� TA \s "Lemon v. Kurtzman" �, 403 U.S. 602, 613 (1971) (citation omitted).


� “[A]ny endorsement of religion [i]s ‘invalid,’ because it ‘sends a message to nonadherents that they are outsiders, not full members of the political community, and an accompanying message to adherents that they are insiders, favored members of the political community,’” Allegheny County v. Greater Pittsburgh ACLU� TA \s "Allegheny County v. Greater Pittsburgh ACLU" �, 492 U.S. 573, 595 (1989) (citations omitted).


� “[T]he First Amendmen[t] ... forbids alike the preference of a religious doctrine or the prohibition of theory which is deemed antagonistic to a particular dogma.” Epperson v. Arkansas, 393 U.S. 97, 106 (1968� TA \l "Epperson v. Arkansas, 393 U.S. 97 (1968)" \s "Epperson v. Arkansas" \c 1 �).


� “[T]he Constitution mandates that the government remain secular, rather than affiliate itself with religious beliefs ...” Allegheny County v. Greater Pittsburgh ACLU� TA \s "Allegheny County v. Greater Pittsburgh ACLU" �, 492 U.S. 573, 610 (1989).


� “[A]n important concern of the effects test is whether the symbolic union of church and state effected by the challenged governmental action is sufficiently likely to be perceived ... by the nonadherents as a disapproval, of their individual religious choices.” Grand Rapids School District v. Ball� TA \s "Grand Rapids School District v. Ball" �, 473 U.S. 373, 390 (1985).


� “A central lesson of our decisions is that a significant factor in upholding governmental programs in the face of Establishment Clause� TA \s "Establishment Clause" � attack is their neutrality towards religion.” Rosenberger v. University of Virginia, 515 U.S. 819, 839 (1995).� TA \l "Rosenberger v. University of Virginia, 515 U.S. 819 (1995)" \s "Rosenberger v. University of Virginia" \c 1 �


� “Government promotes religion as effectively when it fosters a close identification of its powers and responsibilities with those of any - or all - religious denominations as when it attempts to inculcate specific religious doctrines.  If this identification conveys a message of government endorsement or disapproval of religion, a core purpose of the Establishment Clause� TA \s "Establishment Clause" � is violated.” Grand Rapids School District v. Ball� TA \s "Grand Rapids School District v. Ball" �, 473 U.S. 373, 389 (1985).


� “[T]his Court has repeatedly held that indirect coercion or penalties on the free exercise of religion, not just outright prohibitions, are subject to scrutiny under the First Amendment.” Lyng v. Northwest Indian Cemetery Protective Association, 485 U.S. 439, 450 (1988).� TA \l "Lyng v. Northwest Indian Cemetery Protective Association, 485 U.S. 439 (1988)" \s "Lyng v. Northwest Indian Cemetery Protective Association" \c 1 �


� “[The Establishment Clause� TA \s "Establishment Clause" � is not violated as long as no] ‘imprimatur of state approval,’ can be deemed to have been conferred on any particular religion, or on religion generally.”  Mueller v. Allen, 463 U.S. 388, 399 (1983)� TA \l "Mueller v. Allen, 463 U.S. 388 (1983)" \s "Mueller v. Allen" \c 1 � (citation omitted).


� To ascertain whether or not religious intrusion is felt to be necessary (or even desirable) for running a large organization, Plaintiff – in early August, 2002 – contacted private corporations (which, of course, are not prohibited by the Establishment Clause� TA \s "Establishment Clause" � from involving religion in their workings). Using the Internet, he found the top ten companies in the 2002 Fortune 500 listing. (� HYPERLINK http://www.fortune.com/lists/F500/snap_478.html ��http://www.fortune.com/lists/F500/snap_478.html�).� TA \l "http://www.fortune.com/lists/F500/snap_478.html" \s "http://www.fortune.com/lists/F500/snap_478.html" \c 8 � Not one of these concerns employs an organizational chaplain. (See Appendix IV.)


� Capitol Square Review and Advisory Bd. v. Pinette, 515 U.S. 753, 766 (1995).� TA \l "Capitol Square Review and Advisory Bd. v. Pinette, 515 U.S. 753 (1995)" \s "Capitol Square Review and Advisory Bd. v. Pinette" \c 1 �


� There have been nineteen Episcopalians, seventeen Methodists, fourteen Presbyterians, six Baptists, two Unitarians, one Congregationalist, one Lutheran and one Roman Catholic. � HYPERLINK http://www.senate.gov/learning/stat_5.html ��http://www.senate.gov/learning/stat_5.html�,� TA \l "http://www.senate.gov/learning/stat_5.html" \s "http://www.senate.gov/learning/stat_5.html" \c 8 �� TA \s "http://www.senate.gov/learning/stat_5.html" � accessed on July 31, 2002.


� There have been twenty-one Methodists, seventeen Presbyterians, eight Baptists, four Episcopalians, two Unitarians, two Congregationalists, one Lutheran, one Roman Catholic, one Universalist, one Disciples of Christ and one “Christian.” � HYPERLINK http://clerk.house.gov/histHigh/Congressional_History/chaplains.php ��http://clerk.house.gov/histHigh/Congressional_History/chaplains.php�,� TA \l "http://clerk.house.gov/histHigh/Congressional_History/chaplains.php" \s "http://clerk.house.gov/histHigh/Congressional_History/chaplains.php" \c 8 � accessed on July 31, 2002.


� Congressional Research Service Report #RS20427� TA \s "Congressional Research Service Report #RS20427" �, House and Senate Chaplains, Updated October 9, 2001.


� Every prayer given by the Congressional Chaplains since June 1, 2002 (that Plaintiff has been able to access online at � HYPERLINK http://thomas.loc.gov/home/r107query.html ��http://thomas.loc.gov/home/r107query.html�� TA \l "http://thomas.loc.gov/home/r107query.html" \s "http://thomas.loc.gov/home/r107query.html" \c 8 �)  has been listed in Appendix V. Each of those 69 prayers – plus all of the myriad others that Plaintiff has reviewed – contains a supplication to the Almighty. Plaintiff admittedly has not obtained and reviewed every prayer since the founding of the Nation. However, he is unaware of any prayer that did not contain such a supplication. 


� Statement of Hon. William O. Lipinski, 107th Cong., 2d Sess. (2002), 148 Cong. Rec.� TA \s "148 Cong. Rec." � E711.


� Newdow – brought by the same plaintiff as the one in the instant case – involved a challenge to the words, “under God,” in the Pledge of Allegiance. The panel of the Ninth Circuit found, in a 2-1 decision, that the insertion of those words in 1954 violated the Establishment Clause� TA \s "Establishment Clause" �. 


� 106th Cong., 2d Sess. (2000), 146 Cong. Rec. E1326 (daily ed. March 23, 2000).


� And, quite probably, only Christian theists.


� Perhaps the clearest statement can be found in Torcaso v. Watkins, 367 U.S. 488 (1961� TA \s "Torcaso v. Watkins" �): “The power and authority of the State of Maryland thus is put on the side of one particular sort of believers -- those who are willing to say they believe in ‘the existence of God.’” Id., at 490.


� � HYPERLINK http://www.senate.gov/learning/learn_leaders_officers_chaplain.html ��http://www.senate.gov/learning/learn_leaders_officers_chaplain.html�� TA \l "http://www.senate.gov/learning/learn_leaders_officers_chaplain.html" \s "http://www.senate.gov/learning/learn_leaders_officers_chaplain.html" \c 8 �, accessed July 23, 2002.


� “The ruling forces her to choose between following the precepts of her religion and forfeiting benefits, on the one hand, and abandoning one of the precepts of her religion in order to accept work, on the other hand.  Governmental imposition of such a choice puts the same kind of burden upon the free exercise of religion as would a fine imposed against [her] for her Saturday worship.” Sherbert v. Verner, 374 U.S. 398, 404 (1963� TA \l "Sherbert v. Verner, 374 U.S. 398 (1963)" \s "Sherbert v. Verne" \c 1 �). See, also, Church of Lukumi Babalu Aye v. City of Hialeah� TA \s "Church of Lukumi Babalu Aye v. City of Hialeah" �, 508 U.S. 520 (1993) (“[T]he protections of the Free Exercise Clause pertain if the law at issue discriminates against some or all religious beliefs.” Id., at 532.)


� Sec. 61d. - Compensation of Chaplain of Senate. “Effective with respect to pay periods beginning on or after December 22, 1987, the Chaplain of the Senate shall be compensated at a rate equal to the annual rate of basic pay for level IV of the Executive Schedule under section 5315 of title 5.” That salary is now $130,000.


� Sec. 61d-1. - Compensation of employees of Chaplain of Senate. “The Chaplain of the Senate may appoint and fix the compensation of such employees as he deems appropriate, except that the amount which may be paid for any fiscal year as gross compensation for personnel in such Office for any fiscal year shall not exceed $147,000.”


� Sec. 61d-3. - Office of the Chaplain Expense Revolving Fund. “(b) Disbursements. The fund shall be available without fiscal year limitation for disbursement by the Secretary of the Senate, not to exceed $35,000 in any fiscal year, for the payment of official expenses incurred by the Chaplain of the Senate. In addition, moneys in the fund may be used to purchase food or food related items. The fund shall not be available for the payment of salaries.”


� Sec. 84-2. - Compensation of Chaplain of House. “Effective May 1, 1977, and until otherwise provided by law, the per annum gross rate of compensation of the Chaplain of the House of Representatives shall be equal to the rate in effect from time to time for HS level 8, step 4, of the House Employees Schedule.” That salary is now $148,500.


� “The Court makes no pretense of subjecting Nebraska’s practice of legislative prayer to any of the formal “tests” that have traditionally structured our inquiry under the Establishment Clause� TA \s "Establishment Clause" �.” 483 U.S. at 796 (Brennan, J., dissenting).


� Plaintiff is not alone in this assessment. In fact, the decision in Marsh� TA \s "Marsh" � was criticized about as soon as it was rendered. See, e.g., Cox, “The Lemon Test Soured: The Supreme Court’s New Establishment Clause� TA \s "Establishment Clause" � Analysis,” 37 Vand.L.Rev. 1175 (1984).� TA \l "Cox, The Lemon Test Soured: The Supreme Court’s New Establishment Clause Analysis, 37 Vand.L.Rev. 1175 (1984)" \s "Cox, The Lemon Test Soured" \c 9 �


� One might consider how ludicrous would be our current legislators expecting every nuance of the laws passed today to be binding upon those living in 2196. Clearly, “[f]rom the summer of 1787 to the present the Government of the United States has become an endeavor far beyond the contemplation of the Framers.” INS v. Chadha, 462 U.S. 919, 978 (1983) (White, J., dissenting).


� 463 U.S. at 788 (note 8). 


� Fleet, Madison’s “Detached Memoranda,” 3 Wm. & Mary Quarterly 534, 558 (1946). The Chief Justice attempted to trivialize this unequivocal assessment by the “Father of the Constitution” as Madison’s having “expressed doubts.” 463 U.S. at 791 (note 12).


� Powell HJ, “The Original Understanding of Original Intent,” 98 Harv. L. Rev. 885 (1985).


� The Alien and Sedition Acts expired before any case was heard.


� New York Times Co. v. Sullivan, 376 U.S. 254 (1964).


� Wallace v. Jaffree, 472 U.S. 38, 100 (1985) (Rehnquist, J., dissenting).


� 14 Stat. 216.


� Again, recognizing how uncertain is its determination to begin with.


� Marsh� TA \s "Marsh" � was decided in 1983, 194 years after the Establishment Clause� TA \s "Establishment Clause" � was written. Does anyone really expect – or want, for that matter – our present legislators’ views of society to limit the country’s rule in 2196? 


� In fact, the Supreme Court, itself, noted the tragedy of that decision in 1992, nearly a decade after the opinion in Marsh� TA \s "Marsh" �. In Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992)� TA \l "Planned Parenthood of Southeastern Pennsylvania v. Casey, 505 U.S. 833 (1992)" \s "Planned Parenthood v. Casey" \c 1 �, Justice Scalia (concurring in part and dissenting in part) spoke of Roger Brooke Taney, and “how the lustre of his great Chief Justiceship came to be eclipsed by Dred Scott� TA \s "Scott v. Sandford" �.” 505 U.S. 833, at 1002.


� His footnote 35 read: “See, e. g., Frontiero v. Richardson, 411 U.S. 677 (1973) (gender discrimination); Brown v. Board of Education, 347 U.S. 483 (1954) (race discrimination); Colgrove v. Battin, 413 U.S. 149, 155-158 (1973) (jury trial); Trop v. Dulles, 356 U.S. 86, 101 (1958) (cruel and unusual punishment); Katz v. United States, 389 U.S. 347 (1967) (search and seizure).”


� Wallace v. Jaffree, 472 U.S. 38, 76 (1985) (O’Connor, J., concurring).
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