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PRELIMINARY STATEMENT
In his opposition ("Opp.") to the United States's motion to dismiss ("U.S. Br."), plaintiff sets out his strong disagreement with the practice of legislative prayer approved by the Supreme Court in Marsh v. Chambers, 463 U.S. 783 (1983), and, following Marsh, by the D.C. Circuit (en banc) in Murray v. Buchanan, 720 F.2d 689 (D.C. Cir. 1983).  Plaintiff, a self-described atheist, firmly believes these decisions are inconsistent with the Establishment Clause, and, derivatively, with Article VI's Religious Test Clause.  But plaintiff's belief that Congress's chaplaincy practice is unconstitutional cannot create standing, and plaintiff has alleged no facts sufficient to meet Article III's standing requirements.  Moreover, even assuming standing, plaintiff's claims are either directly precluded by, or untenable in light of, Marsh and Murray.  Plaintiff all but concedes this latter point; his entire argument on the merits is that Marsh was wrongly decided and should be "overruled."  See Opp. at 1-5, 15-27, 29-31, 33-35; 45-46.  This Court, of course, has no authority to overrule the Supreme Court.  For all of these reasons, and those set forth below and in our initial brief, this case should be dismissed.

ARGUMENT
I.
PLAINTIFF LACKS STANDING
We demonstrated in our opening brief (U.S. Br. at 8-16) that plaintiff's claims should be dismissed because he cannot satisfy constitutional standing requirements.  Plaintiff has not refuted our showing.
   

A.  Plaintiff's Application to be Chaplain.  

Plaintiff continues to assert standing based on his "application" for a chaplain position. According to plaintiff, while his application has not been denied, it will not "be seriously considered" because his religious beliefs preclude him from "invok[ing] Divine guidance" on a legislative body.  See Opp. at 7 & n.26.  Plaintiff offers no real response to our argument (U.S. Br. at 8-9) that such an allegation of "injury" is untenable after Marsh, which held that a legislative body may employ a chaplain for invocational duties.
  Marsh, 463 U.S. at 792.  Given Marsh, plaintiff's claims allege no invasion of "a legally protected interest."  Lujan v. Defenders of Wildlife, 504 U.S. 555, 560 (1992). 

Moreover, even assuming a cognizable injury, plaintiff cannot show that the "injury" is traceable to, or redressable through, any action of the named defendants, i.e., the United States, the Congress, and certain congressional employees.  See U.S. Br. at 9-10.  Plaintiff claims he satisfies these additional standing requirements because "it is . . . Congress's refusal to consider Plaintiff for the position of chaplain due to his atheism [that] is the cause of the injury."  Opp. at 8.  But as we have explained (U.S. Br. at 9-10 & n.10), House and Senate chaplains are not selected by "the Congress" (i.e., bicamerally); they are selected independently by the Members of their respective Houses.  See U.S. Const., Art. I, § 2, cl. 5 (House of Representatives has sole constitutional authority to choose its officers); id. at § 3, cl. 5 (Senate has sole constitutional authority to choose its officers).  That is, under our constitutional system, none of the named defendants plays any role in the officer selection process.  Causation and redressability, therefore, are lacking.  See, e.g., Kurtz v. Baker, 829 F.2d 1133, 1142 (D.C. Cir. 1987) (challenge to House and Senate chaplains' guest speaker program; traceability lacking where named defendants had no "power to permit [plaintiff] to address the House and Senate in the manner he sought"), cert. denied, 486 U.S. 1059 (1988).

B.  Taxpayer Standing.

Plaintiff agrees (Opp. at 9-10) with our statement of the two-part test for determining federal taxpayer standing.  Under this test, which derives from Flast v. Cohen, 392 U.S. 83 (1968), a plaintiff can demonstrate standing by showing that the challenged government action (i) is an exercise of Congress's taxing and spending power; id. at 102; and (ii) exceeds a "specific constitutional limitation" on that power.  Id. at 102-03.

We explained in our opening brief (U.S. Br. at 11) that plaintiff's Religious Test Clause and Supremacy Clause claims fail Flast's first prong because neither claim challenges any exercise of Congress's taxing and spending power.  Plaintiff's only response (Opp. at 11 n.31) is to say that chaplains are paid a federal salary.  But, unlike his Establishment Clause claim (which fails for other reasons), plaintiff's claim that Congress's chaplaincy practice violates the Religious Test Clause and the Supremacy Clause is not linked to any expenditure of federal funds.  That chaplains happen to receive a federal salary thus has no bearing on plaintiff's standing to bring these claims.  See Flast, 392 U.S. at 102 (taxpayer standing requires a "logical nexus between the [taxpayer] status asserted and the claim sought to be adjudicated") (emphasis added).   

We also explained (U.S. Br. at 11) that these claims fail Flast's second prong because neither the Religious Test Clause nor the Supremacy Clause constitutes an independent limitation on Congress's taxing and spending power.  Plaintiff argues that if, as we contend (U.S. Br. at 20-21), any protection provided by the Religious Test Clause generally is subsumed by the Establishment Clause, then the Religious Test Clause, like the Establishment Clause, must be read to limit Congress's taxing and spending power.
  See Opp. at 11 n.31.  But this confuses the substance of the Religious Test Clause with its purpose.  The Religious Test Clause, unlike the Establishment Clause, was not "designed [by the Framers] as a specific bulwark against . . . potential abuses of [Congress's taxing and spending powers]."  Flast, 392 U.S. at 104.  Rather, the Test Clause was designed merely as a limitation on the oath (or affirmation) certain officials are required to take (or make) under Article VI, clause 3 of the Constitution.  See Congressional Defendants' Opening Brief at 37-39 & n.26. 

As for plaintiff's Establishment Clause claim, he essentially acknowledges that taxpayer standing does not exist in this case.  Plaintiff agrees with our contention that "'[t]he power to choose officers plainly carries with it the power to pay those officers.'"  See Opp. at 10-11 n.31 (quoting U.S. Br. at 13 and noting our contention is "nowhere disputed").  This concedes our argument, for, as we have explained (U.S. Br. at 12-13), where federal spending has a constitutional basis independent of the Taxing and Spending Clause, taxpayer standing is not available.  See Richardson v. Kennedy, 313 F.Supp. 1282, 1285-86 (W.D. Pa. 1970) (three-judge court), aff'd mem., 401 U.S. 901 (1971).  Plaintiff does not even mention Richardson or the other authorities we cited on this point.
  See U.S. Br. at 12-13 & n.14.

Finally, plaintiff attempts to gain traction (Opp. at 9 n.30) from footnote 4 of the Supreme Court's opinion in Marsh, which found the appellant had standing to challenge Nebraska's legislative chaplaincy based on his status "as a member of the [state] legislature and as a taxpayer whose taxes are used to fund the [state legislative] chaplaincy."  See Marsh, 463 U.S. at 786 n.4.  We discussed this footnote in our opening brief (U.S. Br. at 14), and explained why the Court's finding of state taxpayer standing has no bearing on the federal taxpayer standing issue raised here.  See Dist. of Columbia Common Cause v. Dist. of Columbia, 858 F.2d 1, 4-5 (D.C. Cir. 1988) (citing Marsh as an example of state taxpayer standing and explaining the difference between state and federal taxpayer standing); see also U.S. Br. at 14 (setting forth additional reasons why the Marsh footnote is inapposite).  Plaintiff's response – that the Supreme Court has "recogni[zed] . . . taxpayer standing when Establishment Clause claims are at issue" (Opp. at 9 n.30) – merely begs the question of when taxpayer standing is appropriate.  It plainly is not appropriate here.

C.  Stigmatic Injury.  

Plaintiff's claim of "stigmatic" injury – i.e., his claim that he was "stigmatized" by a prayer offered by the Senate chaplain – fails to engage our arguments.  See Opp. at 12-13.  For example, plaintiff does not cite or attempt to distinguish the D.C. Circuit's decision in Kurtz, which held that "stigmatic injury," standing alone, cannot establish injury-in-fact.
  See Kurtz, 829 F.2d at 1141; see also U.S. Br. at 16.  This disposes of the standing issue.  And even if plaintiff could establish "injury" from the chaplain's prayer, such "injury" is neither "traceable" to, nor redressable through, any action of the named defendants, none of whom is the chaplain, and none of whom participates in selecting or supervising the chaplain.  See Part I.A supra; U.S. Br. at 16.  For all of these reasons, plaintiff lacks standing to bring his claims.

II.
CONGRESS'S CHAPLAINCY PRACTICE IS CONSTITUTIONAL
Plaintiff contends that Congress's chaplaincy practice violates the Establishment Clause, Article VI's Religious Test Clause, and the Supremacy Clause.  We demonstrated in our opening brief that, even assuming standing, none of these claims has merit.  See U.S. Br. at 17-23.  As with standing, plaintiff offers nothing to refute our showing.  

A.  Establishment Clause.  

On the very first page of his brief, plaintiff acknowledges he is attempting to re-litigate an Establishment Clause issue squarely decided by the Supreme Court in Marsh.  See Opp. at 1; see also id. at 32 ("the Supreme Court unequivocally ruled in 1983 that legislative chaplains were permissible under the Establishment Clause").  Plaintiff then spends the bulk of his 46-page brief arguing that Marsh misapplied Establishment Clause doctrine, has been undercut by later Supreme Court decisions, and should be overruled.  See, e.g., Opp. at 1-5, 15-27, 32-37, 45-46.  

This Court, of course, has no power to overrule Marsh; it is duty-bound to follow Marsh,    a decision which compels dismissal of plaintiff's Establishment Clause claim.  See, e.g., United States v. Six Hundred Thirty‑Nine Thousand Five Hundred and Fifty‑Eight Dollars ($639,558) in U.S. Currency, 955 F.2d 712, 718 (D.C. Cir. 1992) ("[t]he Supreme Court retains the exclusive prerogative of overruling its own decisions and until it does so, the lower courts are bound to follow them");
 see also U.S. Br. at 17-18 (explaining that Marsh and Murray require dismissal for lack of subject-matter jurisdiction or on the merits).  Nothing more need be said.

B.  Religious Test Clause.  

Plaintiff's argument that Congress's chaplaincy practice violates Article VI's Religious Test Clause is, as even plaintiff seems to acknowledge (Opp. at 32-33), just another attack on Marsh's rationale.
  In holding that Nebraska's legislative chaplaincy did not offend the Establishment Clause, the Supreme Court reasoned that the practice of "invok[ing] Divine guidance on a public body entrusted with making the laws" – the sine qua non of legislative prayer – is "simply a tolerable acknowledgment of beliefs widely held among the people of this country."  See 463 U.S. at 792.  As we have explained (U.S. Br. at 21-22), it follows, a fortiori from the Court's reasoning, that the House and Senate have no constitutional obligation (under the Religious Test Clause or otherwise) to select, as chaplains, persons who are unwilling to "invoke Divine guidance" on their Members.  Plaintiff's claim that our argument is "based on completely incomprehensible logic" (Opp. at 29) only underscores his refusal to recognize the force – and legitimacy – of Marsh.
  See Kurtz, 829 F.2d at 1147 (Ruth Bader Ginsburg, J., dissenting from the court's standing disposition) (legislative prayer is "tightly sealed off from otherwise applicable first amendment doctrine").  

Even outside the context of legislative chaplaincies, "courts have noted an overlap between [A]rticle VI and the [F]irst [A]mendment [E]stablishment [C]lause."  Idaho v. Freeman, 507 F.Supp. 706, 729 (D. Idaho 1981); see also U.S. Br. at 20-21 & n.21 (citing Torcaso v. Watkins, 367 U.S. 488 (1961), and other authorities on this point).
  This is not to say, as plaintiff suggests (Opp. at 27), that the Religious Test Clause is unimportant; just that its protections generally are subsumed by the First Amendment's broadly-worded guarantees of free exercise and disestablishment.
  Thus, if a practice (like legislative prayer) satisfies the Establishment Clause, then it necessarily satisfies the Religious Test Clause.

Finally, plaintiff offers no response to the Congressional Defendants' argument that the Religious Test Clause is merely a limitation on the oath/affirmation required by Article VI, cl. 3 of the Constitution.  See Congressional Defendants' Opening Brief at 37-39 & n.26.  That argument, like each of the arguments discussed above and in our opening brief, disposes of plaintiff's Article VI claim.

C.  Supremacy Clause.  

Our opening brief established that plaintiff's Supremacy Clause challenge is baseless.  See U.S. Br. at 22-23.  Plaintiff barely mentions this claim in his opposition.  See Opp. at 31.  And for good reason.  The Supremacy Clause governs the relationship between state and federal law; it has nothing to do with any rights guaranteed by the Establishment Clause or any other constitutional rights.  See Maryland Pest Control Ass'n v. Montgomery County, 884 F.2d 160, 162 (4th Cir. 1989) ("the Supremacy Clause establishes the supremacy of federal over state law and is not of itself a source of substantive constitutional rights"), cert. denied, 494 U.S. 1056 (1990).  This claim, like plaintiff's other claims, should be dismissed.  

CONCLUSION
For all of the foregoing reasons, and those set forth in our opening brief, this action should be dismissed on justiciability grounds, or, assuming justiciability, on the merits.

Respectfully submitted,

ROBERT D. MCCALLUM, JR.

Assistant Attorney General

ROSCOE C. HOWARD, JR.

United States Attorney

THEODORE C. HIRT, D.C. Bar No. 242982

Assistant Branch Director

/s/

CRAIG M. BLACKWELL, D.C. Bar No. 438758 

Senior Counsel

U.S. Department of Justice

Ben Franklin Station

P.O. Box 883

Washington, D.C. 20044

Tel: (202) 616-0679

Fax: (202) 616-8470

Attorneys for Defendants

Date:  January 16, 2003

CERTIFICATE OF SERVICE
I certify that on January 16, 2003, I caused a copy of the foregoing reply memorandum to be served by first-class mail, postage prepaid, and by electronic mail, on:

Michael Newdow

P.O. Box 233345

Sacramento, CA  95823

FirstAmendmist@cs.com

           /s/
Craig M. Blackwell

�As in our opening brief (U.S. Br. at 5 n.4), we assume the truth of plaintiff's factual allegations for purposes of this motion only.  Plaintiff's assertion that the United States has "admitted" the allegations in his complaint (Opp. at 8 n.27) is wrong.


�Plaintiff is correct (Opp. at 7 n.26) that, in making employment decisions, the government ordinarily may not consider an applicant's willingness to perform a religious act.  In this respect, however, the chaplain position is unique.  See Marsh, 463 U.S. at 792 (legislative body may employ a chaplain for the purpose of "invok[ing] Divine guidance" on its proceedings); Kurtz v. Baker, 829 F.2d 1133, 1147 (D.C. Cir. 1987) (Ruth Bader Ginsburg, J., dissenting from the court's standing disposition) ("the existing legislative prayer practice, Marsh plainly indicates, fits into a special nook – a narrow space tightly sealed off from otherwise applicable first amendment doctrine"), cert. denied, 486 U.S. 1059 (1988).  


�As we noted in our opening brief (U.S. Br. at 11), the Establishment Clause has been recognized as a specific limitation on Congress's power to tax and spend.  See Flast, 392 U.S. at 105; Bowen v. Kendrick, 487 U.S. 589, 618 (1988).


�In a two-page long footnote (Opp. at 10-11 n.31), plaintiff contends our argument would "restrict" the reach of Congress's taxing and spending power.  This misunderstands our position.  Our point is not that Congress would lack power under the Taxing and Spending Clause to pay House and Senate officers, but that, given an independent constitutional basis for spending (the "officer selection" and "rules of proceedings" clauses), taxpayer standing is not available.  See Richardson, 313 F.Supp. at 1285-86; U.S. Br. at 13.  In this same footnote, plaintiff also argues that the First Amendment acts as a limitation on Congress's power under the Necessary and Proper Clause, and that Congress cannot exceed constitutional limitations in choosing its officers.  These are arguments on the merits, and do not go to plaintiff's standing.  


�Indeed, as a separation of powers matter, it would be particularly inappropriate, and inconsistent with the respect which courts owe the coordinate branches of government, to resolve questions relating to Congress's internal governance based on nothing more than a taxpayer complaint.  See U.S. Br. at 13-14 & n.15; Allen v. Wright, 468 U.S. 737, 752 (1984) ("the law of Art. III standing is built on a single basic idea – the idea of separation of powers"); cf. Murray, 720 F.2d at 691-99 (MacKinnon J., concurring specially) (concluding, for similar reasons, that a taxpayer challenge to Congress's chaplaincy program presented a nonjusticiable political question).  Plaintiff argues the separation of powers issue cuts the other way – i.e., that the Court should find standing to vindicate its "duty" to "say what the law is."  See Opp. at 9 n.30 & 36-37 (citing, among other authorities, Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803)).  But that puts the cart before the horse.  Federal courts have no power to decide nonjusticiable claims.


�Plaintiff's citation to Animal Legal Defense Fund, Inc. v. Glickman, 154 F.3d 426 (D.C. Cir. 1998), see Opp. at 13, is a non sequitur.  In Animal Legal Defense Fund, the D.C. Circuit held that injury to an aesthetic interest could, in appropriate circumstances, establish injury-in-fact.  See id. at 431-38.  The court's standing analysis has nothing to do with stigmatic injury, taxpayer standing, or any other standing issue in this case.


�This rule would apply even if, as plaintiff contends (and we dispute), Marsh "rest[ed] on reasons rejected in some other line of [Supreme Court] decisions." Agostini v. Felton, 521 U.S. 203, 237 (1997) ("'[i]f a precedent of this Court has direct application in a case, yet appears to rest on reasons rejected in some other line of decisions, the Court of Appeals should follow the case which directly controls, leaving to this Court the prerogative of overruling its own decisions'") (internal citation omitted).  Dismissal also is required by the D.C. Circuit's decision in Murray.  See Owens-Illinois, Inc. v. Aetna Casualty and Surety Co., 597 F.Supp. 1515, 1520 (D.D.C. 1984) ("[t]he doctrine of stare decisis compels district courts to adhere to a decision of the Court of Appeals of their Circuit until such time as the Court of Appeals or the Supreme Court of the United States sees fit to overrule the decision"). 


�Stare decisis requires courts to adhere to the "rationale upon which the [Supreme] Court base[s] the results of its [] decisions."  Seminole Tribe of Florida v. Florida, 517 U.S. 44, 66-67 (1996); see also id. at 67 ("[w]hen an opinion issues for the Court, it is not only the result but also those portions of the opinion necessary to that result by which we are bound").


�Plaintiff argues (Opp. at 30-31) that "there is no indication that [the Framers] wanted chaplains all adhering to one particular belief system."  But while congressional chaplains have come from a variety of faiths, see, e.g., Complaint at 10 n.31 & n.32 (tracing history), they all have been theists.  As the Supreme Court noted in Marsh, the First Congress "adopted the policy of selecting a chaplain to open each session with prayer."  See Marsh, 463 U.S. at 787-88 (emphasis added).


�Plaintiff notes (Opp. at 28-29), as we did in our opening brief (U.S. Br. at 20), that one of our Article VI authorities, Anderson v. Laird, 316 F.Supp. 1081 (D.D.C. 1970), was overruled on other grounds.  See 466 F.2d 283 (D.C. Cir.), cert. denied, 409 U.S. 1076 (1972).  But as we have noted (U.S. Br. at 20 n.20), the Court of Appeals never questioned the correctness of the District Court's conclusion that, where there is no violation of the Establishment Clause, "it necessarily follows that there can be no violation of the test oath prohibition."  See 316 F.Supp. at 1093.  Moreover, the District Court's conclusion on this point is consistent with Torcaso and the other Artice VI authorities we have cited.  


�Indeed, even plaintiff's principal Article VI authority, Justice Brennan's concurring opinion in McDaniel v. Paty, 435 U.S. 618 (1978), would have resolved the constitutionality of the religious classification at issue on Free Exercise/Establishment Clause grounds.  See id. at 630 (Brennan, J., concurring).  Plaintiff mistakenly asserts (Opp. at 27-28) that Justice Brennan's concurring opinion represented the opinion of the Supreme Court.  





