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PLAINTIFF’S OBJECTION AND MEMORANDUM OF LAW IN RESPONSE 

TO JUDGE NOWINSKI’S FINDINGS AND RECOMMENDATION

Pursuant to L.R. 72-304 (b), Plaintiff files this Objection and Memorandum of Law in response to Judge Nowinski’s May 25, 2000 Findings and Recommendation. 

CURRENT STATUS OF THIS LITIGATION

This case is now before the District Court on a Rule 12 (b) (6) Motion to Dismiss. Therefore, all allegations provided by Plaintiff must be accepted as true. (“[T]he accepted rule [is] that a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove no set of facts in support of his claim which would entitle him to relief.” Conley v. Gibson, 355 U.S. 41, 45-46 (1957).)

NOTE REGARDING JUDGE NOWINSKI

At the risk of appearing obsequious – and recognizing that this is undoubtedly somewhat irregular – Plaintiff would like to note that the relatively harsh treatment he is about to mete out to Judge Nowinski relates only to his Findings and Recommendation. It should be made absolutely clear that it was truly a pleasure to appear before this man, who seems to treat everyone with the utmost respect and thoughtfulness. I can only hope that I am as fortunate in any future courtroom proceedings. 

INTRODUCTION

(1) The United States Supreme Court has repeatedly stated that any law which makes citizens feel like outsiders due to their religious beliefs violates the Establishment Clause.
 Not only has Plaintiff alleged that the now-theistic Pledge makes him feel like an outsider on account of his atheism, but the School District Defendants have admitted the same.
 

(2) The United States Supreme Court has repeatedly stated that any law enacted for a religious purpose violates the Establishment Clause. The evidence already provided by Plaintiff – including a full nine pages of quotations from the Congressional Record itself – demonstrates unequivocally that Congress had exactly such an unconstitutional purpose in mind when it passed its Act of 1954.
 

(3) The United States Supreme Court has repeatedly stated that any law which is religious on its face violates the Establishment Clause. The placement of “under God” into the previously nonreligious Pledge of Allegiance is facially religious. 

(4) The United States Supreme Court has repeatedly stated that any law which has a primarily religious effect violates the Establishment Clause. The effect of the placement of the words “under God” into the previously nonreligious Pledge of Allegiance is not only primarily religious but it is exclusively religious.

(5) The United States Supreme Court has repeatedly stated that any law which demonstrates a preference for a particular religious belief violates the Establishment Clause. Placing the words “under God” into the Pledge of Allegiance unquestionably demonstrates a preference for the religious belief that there exists a God.

(6) The United States Supreme Court has repeatedly stated that government may not affiliate itself with any religious doctrine. The placement of the words “under God” into the sole national pledge unquestionably affiliates the government with the religious doctrine that there is a God. 

(7) The United States Supreme Court has repeatedly stated that government’s interference with fundamental constitutional rights regarding religious matters of conscience violates the Establishment Clause. The placement of the words “under God” into the sole official national Pledge of Allegiance interferes with atheists’ (as well as, in fact, theists’) religious matters of conscience.

(8) The United States Supreme Court has repeatedly stated that government may not signal a “disapproval” of any citizen’s religious choices. The legislative history of the Act of 1954 – including the placement into the Congressional Record (by the chief sponsor of the Act) that “[a]n atheistic American … is a contradiction in terms” – leaves no doubt that one of the expressed purposes of the Act was to signal a “disapproval” of atheistic citizens’ religious choices.

(9) The United States Supreme Court has repeatedly stated that any coercion on the part of government that forces a citizen to endure religious dogma violates the Establishment Clause. To require that anyone pledging allegiance to the flag in the officially-prescribed manner
 must acquiesce to the religious view that ours is “one Nation under God” clearly meets the definition of coercion as provided by the Supreme Court.

(10) The United States Supreme Court has repeatedly stated that the government must remain neutral with respect to religious questions. For the government to indicate that there exists a god when the religious views of a segment of society expressly deny such existence is to obviously not remain neutral with respect to the religious question as to whether or not there exists a god.

(11) The United States Supreme Court has repeatedly stated that the government may not inculcate religious belief. The insertion of the words “under God” into the Pledge of Allegiance, followed by the use of that pledge – especially its daily use in the public schools – inculcates the religious belief that there is a god. 

(12) The United States Supreme Court has repeatedly stated that the government may 

(13) not place its “imprimatur” on any religious belief. By inserting the words “under God” into the Pledge of Allegiance, the government has clearly placed its imprimatur on the religious belief that there is a god. 

(14) The United States Supreme Court has repeatedly stated that any law which affects the political standing of citizens due to their religious beliefs violates the Establishment Clause. When – during meetings of the School Districts or other public meetings – Plaintiff joins his fellow citizens to pledge his allegiance to our nation, he is placed in a position where he either must suppress his outrage over the inclusion of religious dogma that he finds offensive, or else proclaim his religious belief by crying out “under NO god,” thereby assuring adverse effects on his political standing.

(15) United States Supreme Court has repeatedly stated that tax money may not be used to further a religious message. As a result of the insertion of the words “under God” into the previously secular Pledge of Allegiance, significant tax money is used to further the religious message that there is a god.

Any one of the above is sufficient – in and of itself – to demonstrate an Establishment Clause violation. That all exist prove beyond any doubt that not only should the Motion to Dismiss be denied, but that this case cannot be concluded without a ruling in Plaintiff’s favor.

Yet Judge Nowinski recommends that this Rule 12 (b) (6) Motion be upheld. Ignoring all of the above – and disregarding every one of the most pertinent Supreme Court holdings
 - he grasps for one other test to reach his flawed conclusion. Of course, even if he were correct and the words “under God” in the Pledge could pass the endorsement inquiry that he has chosen to isolate, that would only be one measure of the constitutionality of the challenged activities. Infringements upon fundamental rights are certainly not permitted because the government has met only one of the necessary criteria. On the contrary, especially where constitutional liberty interests are involved, the government must meet every requirement. As has just been shown, in the instant case it has already failed at least fourteen of them. 

Moreover, as will be shown, the government’s acts do not pass the endorsement test. Although Plaintiff admits that Judge Nowinski is by no means alone among members of the federal judiciary who have wounded America’s atheistic religious minority due to contorted legal doctrine, his reliance on the prejudices of others does not save him here. To allege that “under God” in the Pledge does not endorse the religious view that there is a god – an absurd notion on its face – he sorts through piles of dicta that overwhelmingly show the complete opposite, and picks out a few equivocal statements to reach the conclusion he obviously desires. Judge Nowinski’s recommendation cannot be sustained.

THE BENEVOLENT VIEW

In The Prince of Egypt – an animated feature film that tells the Biblical story of Exodus – Moses is raised as an Egyptian, brother to Pharaoh’s son. After learning that he is a Jew, Moses goes out into the desert, where God tells him that he is to lead his people – who have been in bondage for years – out of Egypt. Moses then returns and joins the slaves, who initially scorn him for being unconcerned about their suffering until he found out he was Jewish himself. Moses admits, “I did not see because I did not wish to see.”

The lesson is a valuable one, and applies perfectly in the case at bar. The 93% of our citizens who believe in God go merrily on their way, oblivious to the gross injustice suffered daily by those who are atheists. They don’t see how offensive it is to have religious dogma they explicitly decry incorporated into the nation’s Pledge of Allegiance. They are indifferent to the outrage sensed when a “representative” government scorns their religious views while allegedly fostering patriotism and engendering national unity. They don’t recognize how detestable it is to send one’s child to the public schools and have them inculcated with a religious belief that is the antithesis of that which they wish to instill. They are blind to the repugnance of having one’s tax dollars spent to further a religious ideal they condemn. Like Moses before he learned he was a Jew, it apparently will only be when their kind suffers the discrimination – for instance, when we have a national Pledge that states we are “one Nation under no god” – that this understanding will be gained.

Plaintiff has performed a survey
 that clearly illustrates this phenomenon: 98% of those who stated they believe in God saw no offensiveness in having the words “under God” in the Pledge, whereas 94% of those who denied a belief in God found the words definitely offensive.
 As disappointing as this is, atheists can accept such insensitivity on the part of the populace, and can understand how Judge Nowinski (who is clearly not an atheist) might personally fail to realize the insult.  However, once individuals put on the robes of the federal judiciary, they are required to view such transgressions from the point of view of both the Constitution and the minorities they are sworn to protect. From either vantage point, “under God” may not be placed in the nation’s Pledge of Allegiance.

THE TRUTHFUL VIEW

Although Plaintiff has repeatedly been dismayed by the fact that highly intelligent people
 seem to be simply incapable of understanding the concept of atheism as well as the offensiveness with which atheists view the words “under God” in the Pledge, he does not believe that Judge Nowinski actually had that difficulty. Rather, he feels it is far more likely that the true cause of that judge’s recommendation is significantly more perverse.

During the May 15, 2000 hearing, Plaintiff remarked to Judge Nowinski that he understood that no judge wants to be responsible for taking God out of the Pledge of Allegiance. Judge Nowinski responded:

What you last said couldn’t be more accurate. In this day and age no one wants to take that step. I don’t think anybody’s going to.

He thus made it clear what his recommendation was to be, and that he would use whatever means he could find to uphold Defendants’ Motion to Dismiss. His weapon of choice appears to be dicta. Perhaps, then, he – and the myriad other judges who approach governmental prejudice against this religious minority as an issue not worthy of their high office – ought to read some other statements that the Supreme Court has issued:

However reluctant courts may be to pass upon the constitutionality of legislative acts, it is of the very essence of judicial duty to do so.

Fong Yue Tine v. U.S., 149 U.S. 698, 761 (1893) (Fuller, C.J., dissenting);

The courts can exercise only the judicial power, can apply only law, and must abide by the Constitution, or they cease to be civil courts … I would not lead people to rely on this Court for a review that seems to me wholly delusive.

Korematsu v. United States, 323 U.S. 214, 247-248 (1944) (Jackson, J., dissenting);

The accretion of dangerous power does not come in a day.  It does come, however slowly, from the generative force of unchecked disregard of the restrictions that fence in even the most disinterested assertion of authority.

Youngstown Sheet & Tube Co. v. Sawyer, 343 U.S. 579, 594 (1952) (Frankfurter, J., concurring);

Our individual preferences, however, are not the constitutional standard. The constitutional standard is the separation of Church and State.

Zorach v. Clausen, 343 U.S. 306, 314 (1952);

The Court must take care to speak and act in ways that allow people to accept its decisions on the terms the Court claims for them, as grounded truly in principle, not as compromises with social and political pressures having, as such, no bearing on the principled choices that the Court is obliged to make.

Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833, 865-866 (1992).

“We the people” have granted life tenure to our federal judges precisely to protect the rights of every citizen and to have the Constitution upheld irrespective of popular appeal. If “our Establishment Clause jurisprudence is in hopeless disarray,”
 it is only because those sworn to uphold the Constitution are willing to assault logic, invent sophistry, twist prior case law and completely disregard a denial of fundamental religious liberties because “no one wants to take that step.” 

In the spring of 1954 – while Congress was in the final stages of inserting “under God” into the Nation’s previously secular Pledge of Allegiance – the United States Supreme Court set forth its landmark decision in Brown v. Board of Education, 347 U.S. 483 

(1954). Although this has often been portrayed as a great victory for civil rights, it is far more accurate to depict Brown for what it truly represents: the recognition that the federal courts often fail to perform the duties to which they have been entrusted. That the members of the Supreme Court uphold the Constitution is no great cause for joy. That’s their job. The lesson of Brown is that at times they abdicate their roles as protectors of fundamental constitutional rights, precisely as they did in Plessy v. Ferguson, 163 U.S. 537 (1896). It was the Supreme Court that relegated a segment of Americans to second-class citizenship for more than half a century. How many individuals did they injure as a result? And how many lower courts contributed to this abrogation of civil rights by adhering to a doctrine which, by its very essence, existed solely due to prejudice and injustice? 

The case at bar involves basic civil rights in no less a manner than did Brown. However, the pretexts in which the courts continue to engage are far more loathsome here than they were under the “separate but equal” doctrine of Plessy. In Plessy, flawed though its logic clearly was, Americans of African descent were at least alleged to be being treated equally. No one can possibly assert that atheistic Americans are being treated equally when the Nation’s Pledge of Allegiance is suddenly changed to incorporate a religious view that they expressly deny. Additionally, Plessy reasonably followed from the unfortunate fact that our original Constitution allowed for the continuation of African slavery. United States Constitution, Art. I, § 9; Art. IV, § 2. No such historical anti-atheistic sentiment can be found in that document. Rather, what we see is a complete absence of theism,
 underscored by the fact that – in contrast to every single one of the state constitutional preambles that existed at the time – the United States Constitution’s Preamble is devoid of any reference to any Supreme Being. Thus, even strained historical justifications cannot be used to uphold this distortion of the Constitution’s text. Finally – with respect to the lower courts – Plessy presented an actual Supreme Court holding that those judges were bound to follow. With the Pledge, there is nothing of the sort. Every Supreme Court holding involving the use of religious dogma in the public schools has struck down the challenged activity. Every rule that the Supreme Court has set forth – applied to the insertion of the words “under God” into the Pledge – unquestionably shows that act to be unconstitutional. And virtually every dictum that has ever been issued on this subject, when applied to the current Pledge of Allegiance,  overwhelmingly leads to the conclusion that “under God” cannot remain. 

Plaintiff in this litigation – as is the case for the literally millions of American citizens who adhere to similar atheistic views – is entitled to the government’s respect for his religious belief that there is no deity. To rule otherwise is to tell the Jews or Muslims that we can declare ourselves to be a Christian nation, to tell Catholics we are Protestant, or to tell any other religious minority that its beliefs also can at any time be scorned. Plaintiff and his religious brethren should never have to become dismayed, isolated or infuriated because of blatant religious persecution – and it is exactly that – every time he or they pledge allegiance to this nation … their nation, founded on the principle of religious freedom.

THE ANALYSIS

On its face, the Act of 1954 is unconstitutional. Judge Nowinski ignores that. A review of the legislative history of the Act of 1954 shows it to be unconstitutional. Judge Nowinski ignores that. The on-point Supreme Court holdings – especially those that involve the public schools – all show that the Pledge is unconstitutional. Judge Nowinski ignores that. By the majority (if not by all) of the tests enunciated by the Supreme Court – any one of which is sufficient to prove an Establishment Clause violation – the Pledge fails. Judge Nowinski ignores that. 

So, then, how does Judge Nowinski come to conclude – in considering a Rule 12 (b) (6) Motion to Dismiss, no less - that Plaintiff’s complaint should be dismissed? He opts to focus solely on the “endorsement test,” and relies on dicta to allege that “under God” in the Pledge passes that test.

Let us first take note that the Ninth Circuit itself has recently addressed the use of dicta in establishing the law. In Batjac Prods. Inc. v. Goodtimes Home Video Corp., 160 F.3d 1223 (9th Cir. Cal. 1998), Judge Fletcher wrote:  

Although dicta of the Supreme Court is entitled to considerable deference, see, e.g., McCoy v. Massachusetts Institute of Technology, 950 F.2d 13, 19 (1st Cir. 1991), the factors surrounding this particular dicta warrant our conclusion that, in this case, it is not controlling. See United States v. Crawley, 837 F.2d 291, 292-93 (7th Cir. 1988) (noting reasons for rejecting dicta, such as (1) unnecessary to the outcome of the case; (2) can be deleted without affecting the argument; (3) not grounded in the facts of the case; (4) issue addressed was not present as an issue in the case). 

Id., at 1232. Certainly, in Allegheny, Lynch, and all the other cases referenced by Judge Nowinski, the dicta pertaining to the Pledge of Allegiance meet all four of these criteria. Thus, by the Ninth Circuit’s own guidelines, Judge Nowinski’s sole use of dicta to uphold an obvious constitutional violation is at best mistaken.

Judge Nowinski, of course, ignores the Batjac analysis, and chooses to rely on dicta nonetheless. Yet even in this he displays remarkable bias. Despite the fact that Plaintiff has provided literally hundreds of Supreme Court dicta that clearly demonstrate the unconstitutionality of the Pledge,
 Judge Nowinski doesn’t even acknowledge their existence. Rather, intent on reaching his predetermined conclusion, he screens through years of decisions to find the rare statements that appear to support his view. Amazingly – as will now be shown by taking in order the dicta he cites – a careful analysis shows that even here he cannot muster adequate backing for his position.

(1) County of Allegheny v. American Civil Liberties Union, 492 U.S. 573, 602-603 (1989)

In Allegheny, Justice Blackmun (author of the plurality opinion) included in his lengthy discourse that:

Our previous opinions have considered in dicta the motto and the pledge, characterizing them as consistent with the proposition that government may not communicate an endorsement of religious belief. 

Allegheny County v. Greater Pittsburgh ACLU, 492 U.S. 573, 602-603 (1989). Because this is the key dictum in Judge Nowinski’s analysis, and because it does, at first blush, appear to support his conclusion, we will examine these words in especially close detail.

The first point to make is that Justice Blackmun said nothing about his feelings on the constitutionality of the Motto or the Pledge. Rather, he merely made an observation about what some other members of the Court had said. Reviewing his personal Religion Clause dicta, of which there are many from his twenty-four years on the Supreme Court, one can only conclude that he would have immediately struck down the Pledge’s validity had this case presented itself to him. In fact, in Allegheny itself, the Justice time and again demonstrated this fact. (Please see Appendix A). 
Next, we see that not only is Justice Blackmun’s comment a dictum, it is a dictum about dicta. The Justice could have written that “[o]ur previous opinions have considered the motto and the pledge,” but he didn’t. Instead he added the words “in dicta,” and thereby signaled that those writings are to be accorded diminished precedential value.
 

Perhaps most important is to recognize that Justice Blackmun made this statement solely in response to Justice Kennedy’s dissent, wherein it was written that:

The United States Code itself contains religious references that would be suspect under the endorsement test. … [T]he Pledge of Allegiance to the Flag describes the United States as “one Nation under God.” To be sure, no one is obligated to recite this phrase, but it borders on sophistry to suggest that the “‘reasonable’” atheist would not feel less than a “‘full membe[r] of the political community’” every time his fellow Americans recited, as part of their expression of patriotism and love for country, a phrase he believed to be false. 

492 U.S. at 672-673 (Kennedy, J., dissenting) (citations omitted). Justice Blackmun was fully aware that his fellow justices were all over the place in their views on this subject,
 and probably was simply choosing his battles. Wishing to avoid becoming a minority in what ended up as a 5-4 plurality opinion, he would certainly have wanted to play down what Justice Kennedy had just pointed out (i.e., that the Pledge’s unconstitutionality was the logical extension of the endorsement test Justice Blackmun was enunciating). In his discussions with the other justices, it may well be that someone felt uncomfortable leaving Justice Kennedy’s dictum naked for future reference. 

This needs reiteration. Justice Kennedy, using logic and reason as applied to Allegheny’s holding, determined that the Pledge was not constitutional under that decisional analysis, and called it “sophistry” to suggest otherwise.
 Yet Judge 

Nowinski made no mention of this. Instead, he selectively chose only Justice Blackmun’s quote which, at best, can be accorded no more weight than Justice Kennedy’s opposing words.

In fact, a review of the dicta to which Justice Blackmun referred – even disregarding Appendix A – shows that this one statement deserves hardly any weight at all. Starting with the Lynch concurrence, we can immediately take note that Justice O’Connor never even mentions the Pledge. Whereas every other Justice who discusses the government’s “acknowledgements” of God includes the Pledge with “In God We Trust,” etc.,
  Justice O’Connor specifically omits this governmental activity. And she does it again in Allegheny, too. Thus we can conclude that she recognizes that people joining together to recite religious words as part of the nation’s pledge is hardly a simple “acknowledgement.” As a result, Justice Blackmun’s reliance on her dicta is inappropriate when applied to the Pledge.
 
Justice Brennan’s Lynch dissent is equally unsupportive of the words Justice Blackmun used in Allegheny. Responding to another Justice’s mention of the 

Pledge,
 Justice Brennan prefaced his entire expose by the qualifier “While I remain uncertain about these questions.” Lynch, 465 U.S. at 716. It can hardly be considered dispositive when Justice Blackmun uses the words of someone who specifically says he’s uncertain about the given issue … especially when that someone was dissenting from an opinion that he felt was not adhering to the Establishment Clause. 

(2) County of Allegheny v. American Civil Liberties Union, 492 U.S. 573, 625 (1989) (O’Connor, J., concurring)

This dictum does not support Judge Nowinski’s position either. Again, Justice O’Connor specifically avoided any mention of the Pledge, and – additionally – she reiterated her opinion that each activity needs to be “judged in its unique circumstances.”

(3) School District of Abington Township v. Schempp, 374 U.S. 293, 303 (1963) (Brennan, J., concurring)

This is clearly inapplicable. Justice Brennan was merely hypothesizing here, and he suggested it might be possible to classify the Pledge as an activity that has “[c]eased to [h]ave [r]eligious [m]eaning.” Any honest appraisal reveals that the such is not the case; “under God” was placed into the Pledge specifically because of its religious meaning, and the “intense opposition” that will undoubtedly accompany the removal of those words will certainly be due to its religious component. Furthermore, it must 

be noted that Justice Brennan’s entire discussion here is placed in the subjunctive.
 Such wording can hardly be interpreted as an admission of the Pledge’s constitutionality.

(4) Engel v. Vitale, 370 U.S. 421, 449-450 (1962) (Stewart, J. dissenting)

In Engel, Justice Stewart simply lists the Pledge along with other examples of questionable governmental activities. This, of course, is one of the most common techniques judges use to uphold Establishment Clause violations: “Look at all the similar things we do. And since we in this country never engage in prejudice or discrimination, they all must be okay.” It might be noted that Justice Douglas did this very same thing in his Engel concurrence. Id., at 437 (n. 1). Since that time, however, two of the listed activities have been ruled unconstitutional. (Abington School District v. Schempp, 374 U.S. 203 (1963) (Bible-reading in the public schools); Anderson v. Laird, 151 U.S. App. D.C. 112, 466 F.2d 283 (1972) TA \l "Anderson v. Laird, 151 U.S. App. D.C. 112, 466 F.2d 283 (1972)" \s "Anderson v. Laird" \c 1 , cert. denied, 409 U.S. 1076 (1972) (compulsory chapel at the service academies)). Thus we see that Justice O’Connor’s dictum that “[e]very government practice must be judged in its unique circumstances to determine whether it constitutes an endorsement or disapproval of religion” is quite accurate. Of course, Judge Nowinski ignores this dictum in his handling of the Pledge.

(5) Chandler v. James, 180 F.3d 1254, 1262 (11th Cir. 1999) and Separation of Church and State Committee v. City of Eugene, 93 F.3d 617, 622 (9th Cir. 1996)

As with Engel above, these cases simply list series of questionable practices. Thus they hold no value in the determination of whether or not the Pledge comports with the Establishment Clause’s mandates.

Judge Nowinski also makes passing reference to “the ceremonial reference to God,” as well as to “the test set forth in Lemon v. Kurtzman.” The former item refers to “ceremonial deism,” a concept that Plaintiff can (and will if the Court desires) easily show is markedly infirm in and of itself. However, as noted in paragraph #49 of the Complaint, there was nothing “ceremonial” about the decision to place “under God” into the Pledge. As for Lemon, Plaintiff doubts if any law could ever have its patently religious purpose made clearer. Likewise, the religious effects of the Act of 1954 – and the School Districts’ decisions to have the Pledge recited daily in the public schools – cannot reasonably be questioned. Due Process thus demands that Judge Nowinski do far more than merely mention these legalities in passing before using them to deprive citizens of fundamental constitutional liberties.

In sum, Judge Nowinski has tried to assert that the Complaint should be dismissed because Plaintiff has failed to state a claim. Although he acknowledges that “the Supreme Court has not directly addressed” this issue dealing with fundamental constitutional liberty interests, he bases his assertion on the “fact” that multiple courts have already said the Pledge is constitutional. It is noteworthy to point out, however, that nobody ever actually said that at all. What each court has said is that someone else made this preposterous statement. Judge Nowinski says that Sherman said it. Sherman
 said that Allegheny said it. Allegheny said that Lynch said it. But Justice O’Connor in Lynch specifically left the Pledge out of her discussion, and Justice Brennan wrote that he “remain[ed] uncertain” about the question. Thus we see that in actuality no one has ever characterized the Pledge as “consistent with the proposition that government may not communicate an endorsement of religious belief.”
What we do see from Lynch – along with the innumerable comments about the Establishment Clause’s meaning that clearly show that the words “under God” in the Pledge violate that constitutional edict – is still that 

Every government practice must be judged in its unique circumstances to determine whether it constitutes an endorsement or disapproval of religion.

Lynch v. Donnelly, 465 U.S. 668, 694 (1984) (O’Connor, J., concurring). It’s time for this case to proceed so that we can finally follow that Supreme Court dictum.
CONCLUSION

Put the following together:

(1) A Federal Constitution;

(2) No law respecting an establishment of religion;

(3) Liberty and justice for all;
(4) Religions based on the existence of God; and

(5) Religions based on an affirmative denial of any god.

Now add:

(6) Congress placing the religious words “under God” into the nation’s Pledge of Allegiance.

Somehow, this doesn’t seem to fit. Unless, of course, one last item is added:

(7) Federal judges – granted life tenure specifically to ensure that they are guided by the Constitution rather than public (or personal) opinion – contorting history, logic, truth and reason and trampling on the fundamental rights of millions of the citizens they are employed to serve in order to reach their predetermined ends.

Because it is so applicable to Judge Nowinski’s recommendation, Plaintiff will reiterate the quote he used earlier from Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992):

[T] he Court's legitimacy depends on making legally principled decisions under circumstances in which their principled character is sufficiently plausible to be accepted by the Nation.

Id., at 866. To suggest that the words “under God” do not endorse the religious belief that there is a god fails this plausibility test miserably.

Plaintiff objects to Judge Nowinski’s May 25, 2000 Findings and Recommendation, and requests that the District Court decide this constitutionally exceedingly simple case in the manner demanded by that remarkable document which is supposed to serve as the benchmark for all of our nation’s laws. Defendants’ Motion to Dismiss should be denied, and this case should proceed to trial. 

Respectfully submitted,

_______________________________________________

                    Michael Newdow, Plaintiff

APPENDIX A

Justice Blackmun’s Dicta from

Allegheny County v. Greater Pittsburgh ACLU, 492 U.S. 573 (1989)

At 590

Perhaps in the early days of the Republic these words were understood to protect only the diversity within Christianity, but today they are recognized as guaranteeing religious liberty and equality to "the infidel, the atheist, or the adherent of a non-Christian faith such as Islam or Judaism." Wallace v. Jaffree, 472 U.S., at 52.39 It is settled law that no government official in this Nation may violate these fundamental constitutional rights regarding matters of conscience. Id., at 49.

[T]his Court has come to understand the Establishment Clause to mean that government may not promote or affiliate itself with any religious doctrine.

At 592

[A] statute or practice which touches upon religion, if it is to be permissible under the Establishment Clause, must have a secular purpose; it must neither advance nor inhibit religion in its principal or primary effect.

At 593

[Endorsement] has been noted that the prohibition against governmental endorsement of religion "preclude[s] government from conveying or attempting to convey a message that religion or a particular religious belief is favored or preferred." Wallace v. Jaffree, 472 U.S., at 70 (O'CONNOR, J., concurring in judgment) (emphasis added). Accord, Texas Monthly, Inc. v. Bullock, 489 U.S., at 27, 28 (separate opinion concurring in judgment) (reaffirming that "government may not favor religious belief over disbelief" or adopt a "preference for the dissemination of religious ideas"); Edwards v. Aguillard, 482 U.S., at 593 ("preference" for particular religious beliefs constitutes an endorsement of religion); Abington School District v. Schempp, 374 U.S. 203, 305 (1963) (Goldberg, J., concurring) ("The fullest realization of true religious liberty requires that government . . . effect no favoritism among sects or between religion and nonreligion").

At 593-594

Whether the key word is "endorsement," "favoritism," or "promotion," the essential principle remains the same. The [492 U.S. 573, 594] Establishment Clause, at the very least, prohibits government from appearing to take a position on questions of religious belief or from "making adherence to a religion relevant in any way to a person's standing in the political community." Lynch v. Donnelly, 465 U.S., at 687 (O'CONNOR, J., concurring). 

At 597

[W]hen evaluating the effect of government conduct under the Establishment Clause, we must ascertain whether "the challenged governmental action is sufficiently likely to be perceived by adherents of the controlling denominations as an endorsement, and by the nonadherents as a disapproval, of their individual religious choices." Grand Rapids, 473 U.S., at 390.

At 605

Whatever else the Establishment Clause may mean (and we have held it to mean no official preference even for religion over nonreligion, see, e. g., Texas Monthly, Inc. v. Bullock, 489 U.S. 1 (1989), it certainly means at the very least that government may not demonstrate a preference for one particular sect or creed (including a preference for Christianity over other religions).

At 605

[T]he bedrock Establishment Clause principle [is] that, regardless of history, government may not demonstrate a preference for a particular faith.

At 608-609

Our cases, however, impose no such burden on demonstrating that the government has favored a particular sect or creed. On the contrary, we have expressly required "strict [492 U.S. 573, 609] scrutiny" of practices suggesting "a denominational preference," Larson v. Valente, 456 U.S., at 246, in keeping with "`the unwavering vigilance that the Constitution requires'" against any violation of the Establishment Clause. Bowen v. Kendrick, 487 U.S. 589, 623 (1988) (O'CONNOR, J., concurring), quoting id., at 648 (dissenting opinion); see also Lynch, 465 U.S., at 694 (O'CONNOR, J., concurring) ("[T]he myriad, subtle ways in which Establishment Clause values can be eroded" necessitates "careful judicial scrutiny" of "[g]overnment practices that purport to celebrate or acknowledge events with religious significance"). Thus, when all is said and done, JUSTICE KENNEDY'S effort to abandon the "endorsement" inquiry in favor of his "proselytization" test seems nothing more than an attempt to lower considerably the level of scrutiny in Establishment Clause cases. We choose, however, to adhere to the vigilance the Court has managed to maintain thus far, and to the endorsement inquiry that reflects our vigilance.57
At 610

[T]he Constitution mandates that the government remain secular, rather than affiliate itself with religious beliefs or institutions, precisely in order to avoid discriminating among citizens on the basis of their religious faiths.

At 611

It follows directly from the Constitution's proscription against government affiliation with religious beliefs or institutions that there is no orthodoxy on religious matters in the secular state.

At 612

[O]nce the judgment has been made that a particular proclamation of Christian belief, when disseminated from a particular location on government property, has the effect of demonstrating the government's endorsement of Christian faith, then it necessarily follows that the practice must be enjoined to protect the constitutional rights of those citizens who follow some creed other than Christianity.

At 621

Lynch v. Donnelly confirms, and in no way repudiates, the longstanding constitutional principle that government may not engage in a practice that has the effect of promoting or endorsing religious beliefs.

At footnote 40

[T]he content of a public school's curriculum may not be based on a desire to promote religious beliefs. 

At footnote 51

[T]his kind of government affiliation with particular religious messages is precisely what the Establishment Clause precludes.

At footnote 52

It is worth noting that just because Marsh sustained the validity of legislative prayer, it does not necessarily follow that practices like proclaiming a National Day of Prayer are constitutional. See post, at 672-673. Legislative prayer does not urge citizens to engage in religious practices, and on that basis could well be distinguishable from an exhortation from government to the people that they engage in religious conduct. But, as this practice is not before us, we express no judgment about its constitutionality.

At footnote 53

Thus, not all Thanksgiving Proclamations fit the nonsectarian or deist mold as did those examples quoted by JUSTICE KENNEDY. Moreover, the Jews of Charleston succinctly captured the precise evil caused by such sectarian proclamations as Governor Hammond's: they demonstrate an official preference for Christianity and a corresponding official discrimination against all non-Christians, amounting to an exclusion of a portion of the political community. It is against this very evil that the Establishment Clause, in part, is directed. Indeed, the Jews of Charleston could not better have formulated the essential concepts of the endorsement inquiry.

At footnote 55

This Court, however, squarely has rejected the proposition that the Establishment Clause is to be interpreted in light of any favoritism for Christianity that may have existed among the Founders of the Republic. Wallace v. Jaffree, 472 U.S., at 52.

At footnote 56

[T]he Court repudiated any notion that preferences for particular religious beliefs are permissible unless permanent when, in Bowen v. Kendrick, 487 U.S., at 620, it ordered an inquiry into the "specific instances of impermissible behavior" that may have occurred in the administration of a statutory program.

At footnote 57

[T]he creche on the Grand Staircase communicates the message that Jesus is the Messiah and to be worshipped as such, an inherently prosyletizing message if ever there was one.

At footnote 60

[B]ias [of] this Court according to the religious and cultural backgrounds of its Members [is] a condition much more intolerable than any which results from the Court's efforts to become familiar with the relevant facts. 

At footnote 67

[T]he availability or unavailability of secular alternatives is an obvious factor to be considered in deciding whether the government's use of a religious symbol amounts to an endorsement of religious faith. 

At footnote 69

This is not to say that the combined display of a Christmas tree and a menorah is constitutional wherever it may be located on government property. For example, when located in a public school, such a display might raise additional constitutional considerations. Cf. Edwards v. Aguillard, 482 U.S., at 583-584 (Establishment Clause must be applied with special sensitivity in the public-school context). 

APPENDIX B

Justice O’Connor’s Dicta

Lynch v. Donnelly, 465 U.S. 668 (1984) (concurring)

“The Establishment Clause prohibits government from making adherence to a religion relevant in any way to a person’s standing in the political community.” At 687.  

“Government [may not] foster the creation of political constituencies defined along religious lines.” At 688.

“The second and more direct infringement is government endorsement or disapproval of religion. Endorsement sends a message to nonadherents that they are outsiders, not full members of the political community, and an accompanying message to adherents that they are insiders, favored members of the political community. Disapproval sends the opposite message.” At 688

“The purpose prong of the Lemon test asks whether government’s actual purpose is to endorse or disapprove of religion. The effect prong asks whether, irrespective of government’s actual purpose, the practice under review in fact conveys a message of endorsement or disapproval. An affirmative answer to either question should render the challenged practice invalid.” At 690.

“The proper inquiry under the purpose prong of Lemon … is whether the government intends to convey a message of endorsement or disapproval of religion.” At 691.

“What is crucial is that a government practice not have the effect of communicating a message of government endorsement or disapproval of religion. It is only practices having that effect, whether intentionally or unintentionally, that make religion relevant, in reality or public perception, to status in the political community.” At 692. 

“Every government practice must be judged in its unique circumstances to determine whether it constitutes an endorsement or disapproval of religion.” At 694.

“[C]ourts must keep in mind both the fundamental place held by the Establishment Clause in our constitutional scheme and the myriad, subtle ways in which Establishment Clause values can be eroded.” At 694

Wallace v. Jaffree, 472 U.S. 38 (1985) (concurring)

“The endorsement test does not preclude government from acknowledging religion or from taking religion into account in making law and policy. It does preclude government from conveying or attempting to convey a message that religion or a particular religious belief is favored or preferred. Such an endorsement infringes the religious liberty of the nonadherent, for ‘[w]hen the power, prestige and financial support of government is placed behind a particular religious belief, the indirect coercive pressure upon religious minorities to conform to the prevailing officially approved religion in plain.’ Engel v. Vitale, supra, at 431.” At 70.

“[W]hen [government] acts it should do so without endorsing a particular religious belief or practice that all citizens do not share.” At 76.

“The relevant issue is whether an objective observer, acquainted with the text, legislative history, and implementation of the statute, would perceive it as a state endorsement.” At 76.

“[C]andor requires us to admit that this Alabama statute was intended to convey a message of state encouragement and endorsement of religion.” At 78.

“This Court’s decisions have recognized a distinction when government-sponsored religious exercises are directed at impressionable children who are required to attend school, for then government endorsement is much more likely to result in coerced religious beliefs.” At 81.

Bowen v. Kendrick, 487 U.S. 589 (1988) (concurring)

“[A]ny use of public funds to promote religious doctrines violates the Establishment Clause.” At 623

Allegheny County v. Greater Pittsburgh ACLU, 492 U.S. 573 (1989) (concurring)

“[T]he endorsement test captures the essential command of the Establishment Clause, namely, that government must not make a person’s religious beliefs relevant to his or her standing in the political community by conveying a message ‘that religion or a particular religious belief is favored or preferred.’” At 627 (citation omitted).

“If government is to be neutral in matters of religion, rather than showing either favoritism or disapproval towards citizens based on their personal religious choices, government cannot endorse the religious practices and beliefs of some citizens without sending a clear message to nonadherents that they are outsiders or less than full members of the political community.” At 627.

“An Establishment Clause standard that prohibits only ‘coercive’ practices or overt efforts at government proselytization, but fails to take account of the numerous more subtle ways that government can show favoritism to particular beliefs or convey a message of disapproval to others, would not, in my view, adequately protect the religious liberty or respect the religious diversity of the members of our pluralistic political community. Thus, this Court has never relied on coercion alone as the touchstone of Establishment Clause analysis.” At 627-628 (references omitted).

“[T]he religious liberty so precious to the citizens who make up our diverse country is protected, not impeded, when government avoids endorsing religion or favoring particular beliefs over others.” At 631.

“Allegheny County … has conveyed a message of governmental endorsement of Christian beliefs. This the Establishment Clause does not permit.” At 632.

Westside Community Bd. of Ed. v. Mergens, 496 U.S. 226 (1990) (majority opinion)

“We begin, of course, with the language of the statute.” At 237.

“[T]here is a crucial difference between government speech endorsing religion, which the Establishment Clause forbids, and private speech endorsing religion, which the Free Speech and Free Exercise Clauses protect.” At 250.

“[T]here is little if any risk of official state endorsement or coercion where no formal classroom activities are involved and no school officials actively participate.” At 251.

Planned Parenthood of Southeastern Pa. v. Casey, 505 U.S. 833 (1992) (majority opinion)

“The Court must take care to speak and act in ways that allow people to accept its decisions on the terms the Court claims for them, as grounded truly in principle, not as compromises with social and political pressures having, as such, no bearing on the principled choices that the Court is obliged to make. Thus, the Court’s legitimacy depends on making legally principled decisions under circumstances in which their principled character is sufficiently plausible to be accepted by the Nation.” At 866.

“ The proper focus of constitutional inquiry is the group for whom the law is a restriction, not the group for whom the law is irrelevant.” At 894.

Board of Educ. of Kiryas Joel Village School Dist. v. Grumet, 512 U.S. 687 (1994) (concurring)

“We have time and again held that the government generally may not treat people differently based on the God or gods they worship, or do not worship. ‘The clearest command of the Establishment Clause is that one religious denomination cannot be officially preferred over another.’ Larson v. Valente, 456 U.S. 228, 244 (1982). ‘Just as we subject to the most exacting scrutiny laws that make classifications based on race . . . so too we strictly scrutinize governmental classifications based on religion.’ Employment Div. Dept. of Human Resources of Ore. v. Smith, 494 U.S. 872, 886, n. 3 (1990). ‘The Establishment Clause prohibits government from abandoning secular purposes . . . to favor the adherents of any sect or religious organization.’ Gillette v. United States, 401 U.S. 437, 450 (1971). ‘Neither [the State nor the Federal Governments] can constitutionally pass laws or impose requirements which aid all religions as against non-believers, and neither can aid those religions based on a belief in the existence of God as against those religions founded on different beliefs.’ Torcaso v. Watkins, 367 U.S. 488, 495 (1961 (footnote omitted). See also Texas Monthly, Inc. V. Bullock, 489 U.S. 1, 8-9 (1989) (plurality opinion); 489 U.S. at 26, 28-29  (BLACKMUN, J., concurring in judgment); Welsh, supra, at 356 (Harlan, J., concurring); Walz v. Tax Comm’n of City of New York, 397 U.S. 664, 696-697 (1970) (opinion of Harlan, J.).” At 714-715.
“This emphasis on equal treatment is, I think, an eminently sound approach. In my view, the Religion Clauses - the Free Exercise Clause, the Establishment Clause, the Religious Test Clause, Art. VI, cl. 3, and the Equal Protection Clause as applied to religion - all speak with one voice on this point: absent the most unusual circumstances, one’s religion ought not affect one’s legal rights or duties or benefits. As I have previously noted, ‘the Establishment Clause is infringed when the government makes adherence to religion relevant to a person’s standing in the political community.’ Wallace v. Jaffree, 472 U.S. 38, 69 (1985) (O’CONNOR, J., concurring in judgment).” At 715.

“Absent the most unusual circumstances, one’s religion ought not affect one’s legal rights or duties or benefits. As I have previously noted, ‘the Establishment Clause is infringed when the government makes adherence to religion relevant to a person’s standing in the political community.’ Wallace v. Jaffree, 472 U.S. 38, 69 (1985) (opinion concurring in judgment).” At 715.


“A draft law may exempt conscientious objectors, but it may not exempt conscientious objectors whose objections are based on theistic belief (such as Quakers) as opposed to nontheistic belief (such as Buddhists) or atheistic belief.” At 716.

“I think this law, rather than being a general accommodation, singles out a particular religious group for favorable treatment. The Court’s analysis of the history of this law and of the surrounding statutory scheme, ante, at 11-13, persuades me of this.” At 716.

“A draft law may exempt conscientious objectors, but it may not exempt conscientious objectors whose objections are based on theistic belief (such as Quakers) as opposed to nontheistic belief (such as Buddhists) or atheistic belief.” At 716.

“I think this law, rather than being a general accommodation, singles out a particular religious group for favorable treatment.” At 716.

“[I]t seems dangerous to validate what appears to me a clear religious preference.” At 717.

“The Religion Clauses prohibit the government from favoring religion.” At 717.
“[T]he proper track [for Establishment Clause jurisprudence is] government impartiality, not animosity, toward religion.” At 718.

Capitol Square Review and Advisory Bd. v. Pinette, 515 U.S. 753 (1995) (concurring)

“[W]hen the reasonable observer would view a government practice as endorsing religion, I believe that it is our duty to hold the practice invalid.” At 777.

“The [Establishment] Clause is more than a negative prohibition against certain narrowly defined forms of government favoritism, see ante, at 766; it also imposes affirmative obligations that may require a State, in some situations, to take steps to avoid being perceived as supporting or endorsing a private religious message. That is, the Establishment Clause forbids a State from hiding behind the application of formally neutral criteria and remaining studiously oblivious to the effects of its actions. Governmental intent cannot control, and not all state policies are permissible under the Religion Clauses simply because they are neutral in form.” At 777.

“Where the government’s operation of a public forum has the effect of endorsing religion, even if the governmental actor neither intends nor actively encourages that result, … the Establishment Clause is violated.” At 777 (citation omitted).

Rosenberger v. University of Virginia, 515 U.S. 819 (1995) (concurring)

“Neutrality, in both form and effect, is one hallmark of the Establishment Clause.” At 846.

“‘No tax in any amount, large or small, can be levied to support any religious activities or institutions, whatever they may be called, or whatever form they may adopt to teach or practice religion.’ [Everson v. Board of Ed. of Ewing, 330 U.S. 1, 16 (1947)].” At 848.

Agostini v. Felton, 521 U.S. 203 (1997) (majority opinion)

“As we have repeatedly recognized, government inculcation of religious beliefs has the impermissible effect of advancing religion.” At 223.

“{A] primary criteri[on] we currently use to evaluate whether government aid has the effect of advancing religion [is that] it does not result in governmental indoctrination.” At 234.

� Plaintiff has already provided numerous quotes from the Supreme Court to support his statements. (Please see the Original Complaint and the Plaintiff’s Opposing Memorandum of Law in Response to School District Defendants' Motion to Dismiss, etc.) For ease of reading, he will generally omit those in this memorandum.


� Hearing before Judge Nowinski, May 15, 2000.


� In fact, such evidence is not even necessary. What other conceivable purpose could there be for such legislation?


� Much less little children who do this every school day under the tutelage of their public school teachers.


� In every case involving the introduction of any religious dogma into the public schools, the Supreme Court has held the practice to be unconstitutional. Engel v. Vitale, 370 U.S. 421 (1962) (daily prayer), Abington School District v. Schempp, 374 U.S. 203 (1963) (daily Bible-reading); Stone v. Graham, 449 U.S. 39 (1980) (posting of the Ten Commandments) and Lee v. Weisman, 505 U.S. 577 (1992) (annual graduation benedictions by clergy).


� Plaintiff has repeatedly asked how “under God” in the Pledge is constitutionally any different from “under Jesus” or similar statements. Neither Defendants nor Judge Nowinski have ever answered this question. 


� There were 1443 respondents.


� About half of the remainder were “uncertain.” It might also be noted that an extraordinary number of atheists provided unsolicited comments expressing their outrage over the words “under God” in the Pledge.


� Theists all, of course.


� Rosenberger v. University of Virginia, 515 U.S. 819, 861 (1995) (Thomas, J., concurring).


� “This ‘omission of a reference to the Deity was not inadvertent; nor did it remain unnoticed.’” Marsh v. Chambers, 463 U.S. 783 (1983) (Brennan, J., dissenting) (citations omitted).


� And he could easily provide hundreds more.


� In fact, one could argue that he was signaling his disagreement. United States v. Felix, 503 U.S. 378 (1992) lends support to this interpretation. In Felix, Chief Justice Rehnquist provided that, “We stated, in dicta, that … the Double Jeopardy Clause might protect the defendant.” The Chief Justice then went on to declare just the opposite.


� The headnotes provided with the decision stated “BLACKMUN, J., announced the judgment of the Court and delivered the opinion of the Court with respect to Parts III-A, IV, and V, in which BRENNAN, MARSHALL, STEVENS, and O'CONNOR, JJ., joined, an opinion with respect to Parts I and II, in which STEVENS and O'CONNOR, JJ., joined, an opinion with respect to Part III-B, in which STEVENS, J., joined, an opinion with respect to Part VII, in which O'CONNOR, J., joined, and an opinion with respect to Part VI. O'CONNOR, J., filed an opinion concurring in part and concurring in the judgment, in Part II of which BRENNAN and STEVENS, JJ., joined, post, p. 623. BRENNAN, J., filed an opinion concurring in part and dissenting in part, in which MARSHALL and STEVENS, JJ., joined, post, p. 637. STEVENS, J., filed an opinion concurring in part and dissenting in part, in which BRENNAN and MARSHALL, JJ., joined, post, p. 646. KENNEDY, J., filed an opinion concurring in the judgment in part and dissenting in part, in which REHNQUIST, C. J., and WHITE and SCALIA, JJ., joined, post, p. 655.”


� Justice Kennedy – in examining the endorsement test as set out in Justice Blackmun’s opinion – concluded that its application must invalidate the constitutionality of the Pledge. Although he clearly did not at that time agree with that result, it must be noted that Justice Kennedy appears to have since become convinced by his own argument: It was, after all, he who wrote the majority opinion in Lee v. Weisman. Lee, one should remember, provides dictum after dictum supporting Plaintiff’s claim in the instant case, and it was in Lee that Justice Scalia (in dissent) provided an almost identical attack (now against Justice Kennedy) that Justice Kennedy had utilized against Justice Blackmun in Allegheny. 


� Engel v. Vitale, 370 U.S. 421 (1962) (Douglas, J. concurring) note 1; Id., note 5; Id., at 449 (Stewart, J. dissenting); Abington School District v. Schempp, 374 U.S. 203, 303-304 (1963) (Brennan, J., concurring); Marsh v. Chambers, 463 U.S. 783, 818 (1983) (Brennan, J., dissenting); Lynch v. Donnelly, 465 U.S. 668, 676 (1984) (Burger, C.J., majority) at 676; Id., at 716 (Brennan, J., dissenting); Allegheny County v. Greater Pittsburgh ACLU, 492 U.S. 573, 602 (1989); Id., at 673 (Kennedy, J., concurring in part, dissenting in part). 


� This is especially true in view of her writing that “[e]very government practice must be judged in its unique circumstances to determine whether it constitutes an endorsement or disapproval of religion,” Lynch v. Donnelly, 465 U.S. at 694 (O’Connor, J., concurring). Additionally, please see Appendix B.


� Justice Burger, writing for the majority, had mentioned the Pledge among his list of “reference[s] to our religious heritage.”


� The practices “may not offend the clause;” “its present use may well not present that type of involvement which the First Amendment prohibits;” “The reference to divinity in the revised pledge of allegiance, for example, may merely recognize the historical fact that our Nation was believed to have been founded ‘under God;’” etc. (Emphases added.)


� One can imagine this idea of listing questionable practices to evidence their constitutionality as it might have been applied in Brown v. Board of Education. After all, we’d always relegated African Americans to separate water fountains, to separate hotels, to separate lunch counters, to separate train cars …


� Sherman, incidentally, never had any cause to address the Act of 1954. The constitutionality of that act has never been addressed in any court, and is thus a matter of first impression.
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