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c/o First Amendmist Church of True Science (FACTS)

PO Box 233345
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IN THE UNITED STATES DISTRICT COURT FOR THE

EASTERN DISTRICT OF CALIFORNIA

Civil Action No. CIV. S-00-0495 MLS PAN PS

THE REV. DR. MICHAEL A. NEWDOW, IN PRO PER;








Plaintiff,

v.

THE CONGRESS OF THE UNITED STATES OF AMERICA; 

THE UNITED STATES OF AMERICA; 

WILLIAM J. CLINTON, PRESIDENT OF THE UNITED STATES; 

THE STATE OF CALIFORNIA; 

THE ELK GROVE UNIFIED SCHOOL DISTRICT (“EGUSD”); 

DAVID W. GORDON, SUPERINTENDENT, EGUSD; 

THE SACRAMENTO CITY UNIFIED SCHOOL DISTRICT (“SCUSD”);

DR. JIM SWEENEY, SUPERINTENDENT, SCUSD; 








Defendants.

PLAINTIFF’S SUBMISSION OF SUPPLEMENTAL AUTHORITY: 

SANTA FE INDEPENDENT SCHOOL DISTRICT V. DOE

___ U.S. ___ (June 19, 2000) No. 99-62

Plaintiff submits this notice of supplemental authority. 

On June 19, 2000 the United States Supreme Court handed down its opinion in Santa Fe Independent School District v. Doe, ___ U.S. ___ (June 19, 2000). Because this decision deals with a number of the constitutional issues in the instant case, notice is being provided to the court.

Excerpted dicta from Justice Stevens’ majority opinion are attached. It might incidentally be noted that Santa Fe was problematic because the issue involved whether or not the speech was that of the students or that of the government. There is no such question in the case at bar. Additionally – as has been the case for every other Establishment Clause case in which the Supreme Court has ruled – applying the principles enunciated in Santa Fe to the insertion of the words “under God” into the Pledge of Allegiance leaves no room for discussion: Congress’s Act of 1954 was and is patently unconstitutional.

Respectfully submitted,

Michael Newdow, Plaintiff

First Amendmist Church of True Science

PO Box 233345

Sacramento  CA  95823

(916) 427-6669

HIGHLIGHTED DICTA FROM 

SANTA FE INDEPENDENT SCHOOL DISTRICT V. DOE

___ U.S. ___ (June 19, 2000) No. 99-62

(In order of appearance)

“‘The whole theory of viewpoint neutrality is that minority views are treated with the same respect as are majority views.’”  (quoting Board of Regents of Univ. of Wis. System v. Southworth, 529 U.S. ___ (2000))

 “[W]hile Santa Fe’s majoritarian election might ensure that most of the students are represented, it does nothing to protect the minority; indeed, it likely serves to intensify their offense.”

“[T]he realities of the situation plainly reveal that its policy involves both perceived and actual endorsement of religion. In this case, as we found in Lee, the ‘degree of school involvement’ makes it clear that the pregame prayers bear ‘the imprint of the State and thus put school-age children who objected in an untenable position.’ 505 U.S., at 590.”

“Regardless of the listener’s support for, or objection to, the message, an objective Santa Fe High School student will unquestionably perceive the inevitable pregame prayer as stamped with her school’s seal of approval.”

“School sponsorship of a religious message is impermissible because it sends the ancillary message to members of the audience who are nonadherants ‘that they are outsiders, not full members of the political community, and an accompanying message to adherants that they are insiders, favored members of the political community.’ Lynch v. Donnelly, 465 U.S., at 688 (1984) (O’Connor, J., concurring).”

“One of the purposes served by the Establishment Clause is to remove debate over this kind of issue from governmental supervision or control. We explained in Lee that the ‘preservation and transmission of religious beliefs and worship is a responsibility and a choice committed to the private sphere.’ 505 U.S., at 589.”

“The mechanism encourages divisiveness along religious lines in a public school setting, a result at odds with the Establishment Clause.”

“For many others, however, the choice between whether to attend these games or to risk facing a personally offensive religious ritual is in no practical sense an easy one. The Constitution, moreover, demands that the school may not force this difficult choice upon these students for ‘[i]t is a tenet of the First Amendment that the State cannot require one of its citizens to forfeit his or her rights and benefits as the price of resisting conformance to state-sponsored religious practice.” Id., at 596.” (referencing Lee v. Weisman)

“As in Lee, “[w]hat to most believers may seem nothing more than a reasonable request that the nonbeliever respect their religious practices, in a school context may appear to the nonbeliever or dissenter to be an attempt to employ the machinery of the State to enforce a religious orthodoxy.” Id., at 592. The constitutional command will not permit the District ‘to exact religious conformity from a student as the price’ of joining her classmates at a varsity football game.”

“[T]he Constitution also requires that we keep in mind ‘the myriad, subtle ways in which Establishment Clause values can be eroded,’ Lynch, 465 U.S., at 694 (O’Connor, J., concurring)”

“[Among the] important, constitutional injuries … is the mere passage by the District of a policy that has the purpose and perception of government establishment of religion.”

“Our Establishment Clause cases involving facial challenges, however, have not focused solely on the possible applications of the statute, but rather have considered whether the statute has an unconstitutional purpose.”

“‘[W]e assess the constitutionality of an enactment by reference to the three factors first articulated in Lemon v. Kurtzman, 403 U.S. 602, 612 (1971) … . which guides “[t]he general nature of our inquiry in this area,” Mueller v. Allen, supra, at 394.’ 487 U.S., at 602. Under the Lemon standard, a court must invalidate a statute if it lacks “a secular legislative purpose.” Lemon v. Kurtzman, 403 U.S. 602, 612 (1971). It is therefore proper, as part of this facial challenge, for us to examine the purpose of the October policy.”

“Our inquiry into this question not only can, but must, include an examination of the circumstances surrounding its enactment. Whether a government activity violates the Establishment Clause is ‘in large part a legal question to be answered on the basis of judicial interpretation of social facts… . Every government practice must be judged in its unique circumstances … .’ Lynch, 465 U.S., at 693—694 (O’Connor, J., concurring).”

“The District, nevertheless, asks us to pretend that we do not recognize what every Santa Fe High School student understands clearly–that this policy is about prayer.”

“We refuse to turn a blind eye to the context in which this policy arose, and that context quells any doubt that this policy was implemented with the purpose of endorsing school prayer.”

“Therefore, the simple enactment of this policy, with the purpose and perception of school endorsement of student prayer, was a constitutional violation. We need not wait for the inevitable to confirm and magnify the constitutional injury.”

“In Wallace, for example, we invalidated Alabama’s as yet unimplemented and voluntary ‘moment of silence’ statute based on our conclusion that it was enacted ‘for the sole purpose of expressing the State’s endorsement of prayer activities for one minute at the beginning of each school day.’ 472 U.S., at 60; see also Church of Lukumi Babalu Aye, Inc. v. Hialeah, 508 U.S. 520, 532 (1993). Therefore, even if no Santa Fe High School student were ever to offer a religious message, the October policy fails a facial challenge because the attempt by the District to encourage prayer is also at issue. Government efforts to endorse religion cannot evade constitutional reproach based solely on the remote possibility that those attempts may fail.”

“Such a system encourages divisiveness along religious lines and threatens the imposition of coercion upon those students not desiring to participate in a religious exercise. Simply by establishing this school-related procedure, which entrusts the inherently nongovernmental subject of religion to a majoritarian vote, a constitutional violation has occurred. No further injury is required for the policy to fail a facial challenge.” (footnote omitted).
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� It should also be noted that despite the contrary opinion of the Seventh Circuit in Sherman v. Community Consolidated School District 21 of Wheeling Township, 980 F.2d 437 (7th Cir. 1992), cert. denied, 508 U.S. 950 (1993� TA \l "Sherman v. Community Consolidated School District 21 of Wheeling Township, 980 F.2d 437 (7th Cir. 1992), cert. denied, 508 U.S. 950 (1993)" \s "Sherman v. Community Consolidated School District 21 of Wheeling Township, 980 F.2d 437 (7th Cir. 1992), cert. denied, 508 U.S. 950 (1993)" \c 1 �), Santa Fe once again makes it clear that the three prong test from Lemon v. Kurtzman, 403 U.S. 602, 612 (1971) remains good law.
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