
C.A. NO.00-16423

IN THE UNITED STATES COURT OF APPEALS


FOR THE NINTH CIRCUIT

THE REVEREND DR. MICHAEL A.

)

NEWDOW,





)

     
)

Plaintiff-Appellant,
)


     
)


v.



     
)
D.C. NO. CIV. 00-0495

  
  


          
)
(E.D. Calif., Sacramento)

                              
)


THE CONGRESS OF THE UNITED STATES 
)

OF AMERICA; THE UNITED STATES OF   )

AMERICA; WILLIAM J. CLINTON,       )

PRESIDENT OF THE UNITED STATES;
)

THE STATE OF CALIFORNIA; THE ELK
)

GROVE UNIFIED SCHOOL DISTRICT;
)

DAVID W. GORDON, SUPERINTENDENT;
)

THE SACRAMENTO CITY UNIFIED SCHOOL
)

DISTRICT; DR. JIM SWEENEY,     
)

SUPERINTENDENT, 



)

)

Defendants-Appellees.
)

___________________________________)


Appeal from the United States District Court

             for the Eastern District of California   

BRIEF FOR APPELLEES


THE CONGRESS OF THE UNITED


STATES OF AMERICA; THE UNITED 


STATES OF AMERICA; AND WILLIAM

J. CLINTON, PRESIDENT OF THE UNITED STATES

PAUL L. SEAVE 

United States Attorney

KRISTIN S. DOOR

Assistant U.S. Attorney

501 I Street, Suite 10-100

Sacramento, California  95814

Telephone:  (916) 554-2700

Attorneys for Appellee

UNITED STATES OF AMERICA

PAUL L. SEAVE 

United States Attorney

KRISTIN S. DOOR

Assistant U.S. Attorney

501 I Street, Suite 10-100

Sacramento, California  95814

Telephone:  (916) 554-2700

    JURISDICTION
1.
District Court Jurisdiction:  Subject matter jurisdiction in the district court to consider appellant Michael A. Newdow's [hereafter "Newdow"] claims against the Congress of the United States; the United States of America; and William J. Clinton, President of the United States [hereafter "federal defendants"] rested on TA \s "42" \c 1 \l "42 U.S.C. Section 2000e-16(c)"28 U.S.C. § 1331.  

2.
Jurisdiction of the Court of Appeals:  This court's jurisdiction rests on 28 U.S.C. § 1291.

3.
Appealability:  The judgment of the district court finally disposed of all claims between the parties.

4.
Timelinesstc \l2 "4.
Timeliness:  The judgment of the district court was entered on July 21, 2000.  Appellant's Excerpt of Record [hereafter "ER"] at 243.  Newdow filed a Notice of Appeal on July 26, 2000.  ER 256.  The notice of appeal was, therefore, timely filed.  TA \s "Fed." \c 2 \l "Fed. R. App. Proc. 4(a)(1)"Fed. R. App. Proc. 4(a)(1).

5.
Attorney's Feestc \l2 "5.
Attorney's Fees:  The appellees do not seek attorney's fees for this appeal.

 
ISSUES PRESENTED FOR REVIEW
This Court must answer only a single issue in this case: 

1.
Does the inclusion of the phrase "under God" in the Pledge of Allegiance violate the Establishment Clause of the First Amendment to the United States Constitution?


STATEMENT OF THE CASE
  1.  Nature Of The Case, Course Of Proceedings, And

 Disposition Of The Case In The District Court
Newdow filed a Complaint [ER 1-82] challenging the inclusion of the phrase "under God" in the Pledge of Allegiance [hereafter "the Pledge"].  Newdow seeks declaratory and injunctive relief, but does not seek to recover damages.  ER 36-37.  

Before the federal defendants' time for answering had arrived, the Elk Grove School District; David W. Gordon, Superintendent of the Elk Grove Unified School District; Sacramento City School District; and Dr. Jim Sweeney, Superintendent of the Sacramento City School District, [hereafter "the state defendants"] filed a Motion to Dismiss for failure to state a claim for relief under Federal Rule of Civil Procedure 12(b)(6).  At the hearing on the state defendants' motion, the federal defendants joined in the motion and agreed to be bound by the court's ruling.  ER 53-57.

The magistrate judge issued Findings and Recommendations that the phrase "under God" in the Pledge does not violate the Establishment Clause.  ER 200-201.  The district court adopted these Findings and Recommendations and dismissed the case.  ER 243-244.


STATEMENT OF FACTS
In 1954 Congress passed Public Law No. 396 inserting the words "under God" into the Pledge.  Complaint, ¶ 27, ER 6.  

Newdow describes himself as an atheist minister who views belief in a deity as the "repudiation of rational thought processes, and [which] offends all precepts of science and natural law."  Complaint, ¶¶ 53, 77, ER 14-15, 20.

Newdow's 5-year old daughter attends a public school in the Elk Grove Unified School District (EGUSD).  Complaint, ¶ 76, ER 19.  She is not named as a plaintiff.  

In accordance with the California Education Code §52720 and a local rule adopted by the EGUSD, each elementary class recites the Pledge daily.  Complaint, ¶¶ 66, 70, ER 17-18.  Newdow objects to his daughter being compelled to "watch and listen as her state-employed teacher in her state-run school leads her and her classmates in a ritual proclaiming that there is a God, and that ours is 'one Nation under God.'"  Complaint, ¶ 79; ER 20.  Newdow does not allege anywhere in his complaint that his daughter is required to recite the pledge or that she has been punished or in anyway singled out for declining to participate in reciting the pledge. To the contrary, he alleges in his complaint that the superintendent of the EGUSD advised him that his daughter is free not to participate.  Complaint, ¶ 95-96; ER 26.

Newdow and his minor daughter are highly offended by the inclusion of the words "under God" in the Pledge.  Complaint, ¶¶ 54, 56, 57, 61, 62; ER 15-20.

Newdow also alleges his rights are violated when, while attending class with his daughter, he is "exposed" to the Pledge of Allegiance, and that he feels like an "outsider" when he attends public school meetings and hears the Pledge being recited.  Complaint, ¶ 80, 85, 86; ER 20-21, 23.

Newdow would also like to serve on the school board of either the EGUSD or the SCUSD but alleges that his views about the Pledge will cause the voting public to shun him, thereby burdening his free exercise of religion.  Complaint, ¶ 88, 89; ER 23-24.  Newdow also alleges that he has "considered" teaching elementary school, but that his religious beliefs would prevent him from leading the Pledge as required by state law.  Complaint, ¶¶ 120-121; ER 32-33.  

Newdow also objects, as a taxpayer, to a range of activities that he believes violates his First Amendment rights: the use of tax money to pay teachers who lead students in the recitation of the Pledge in tax-payer financed classrooms (Complaint, ¶¶ 110-112); the printing of the United States code and other written materials containing the Pledge (Complaint, ¶ 113); the recitation of the Pledge at federal, state, and county functions (Complaint, ¶ 114); and the use of federal money to support annual festivities supporting the Pledge. (Complaint, ¶ 115). ER 30-31.


SUMMARY OF ARGUMENT
The Pledge of Allegiance is not unconstitutional, even though it contains the words "Under God," because the Pledge of Allegiance has the secular purpose of encouraging patriotism and is a form of ceremonial deism.


ARGUMENT
I.
The Court Properly Dismissed Newdow's 

Complaint Since The Pledge of Allegiance Does

Not Violate The Establishment Clause of the 

First Amendment to the U.S. Constitution
A.
Standard of Review.

A district court’s Order granting a motion to dismiss for failure to state a claim is reviewed de novo.  Steckman v. Hart Brewing, Inc., 143 F.3d 1293, 1295 (9th Cir. 1998). 

B.
Newdow has standing only to the extent his daughter is 

a student in the EGUSD.
Newdow alleges standing to bring this action under three theories:

1.
As the parent of a student currently enrolled in public 

school.  Complaint ¶ 76, 94, ER 19, 26.

2.
As a taxpayer.  Complaint ¶ 109-119, ER 30-32.

3.
As a citizen who attends school board meetings where the Pledge is recited; who may wish to run for the
school board; or who may wish teach in the public schools.  Complaint ¶¶ 85-87, 120-21; ER 23, 32-33. 

The law is well-settled that Newdow has standing as a parent of a currently-enrolled student to challenge practices that he alleges violate the Establishment Clause. Doe v. Madison School District, No. 321, 177 F.3d 789, 795 (9th Cir. 1999); Grove v. Mead School District No. 354, 753 F.2d 1528, 1532 (9th Cir. 1985)(parent has right to control child's religious upbringing and has standing to challenge practice that allegedly interferes with that right). 

It is equally well-established that Newdow does not have standing as a taxpayer unless he can identify tax dollar spent solely on the challenged conduct.  Doremus v. Board of Education of Borough of Hawthorne, 342 U.S. 429, 72 S.Ct. 394 (1952)(taxpayer lacks standing unless he can show that Bible reading increased any tax he paid; allegation that school spent tax funds on teacher salaries, equipment, building maintenance, etc. insufficient to confer standing); Doe, at 794, (no standing where all taxpayer can show is the expenditure of funds for ordinary graduation expenses such as renting a hall, printing graduation programs, and hiring security guards), citing Doremus.  
Newdow's complaint fails to identify any funds used solely for the Pledge.  To the contrary, his allegations are simply that tax dollars are spent for teachers' salaries, flags, the physical plant (including classrooms), and the utilities in the classroom.  Complaint, ¶ 112; ER 31.  Thus, under Doremus and Doe Newdow lacks standing as a taxpayer.

Newdow also lacks standing to challenge the Pledge based on his allegations that he might want to teach someday or run for the school board.  To have standing under Article III of the Constitution Newdow must show that he has suffered a concrete, actual injury, or must show that such an injury is imminent.  A hypothetical or conjectural injury is insufficient.  Vermont Agency of Natural Resources v. United States ex rel. Stevens, 529 U.S. 1858, 120 S.Ct. 1858, 1861 (2000).  Newdow's allegations that he has "considered" teaching 
  or that he wishes to serve on the school board are insufficient to show that he has suffered an actual, concrete injury, or that one is imminent.  Nowhere does he allege that he has attempted to become a teacher, but has been prevented from doing so because he is an atheist.  Nowhere does he allege that anyone has prevented him from running for the school board because he is an atheist.  To the contrary, common sense suggests that in a state like California with a diverse population, many atheists teach in the public schools and serve on school boards.  Thus, Newdow's allegation that his atheistic beliefs may prevent him--at some future time--from pursuing these activities is insufficient to grant him standing. 

C.
The Pledge of Allegiance
does not violate the 


Establishment Clause because it is has a secular 


purpose.                                         

1.
Even Viewing Newdow's Complaint Liberally He Failed

To State A Claim Under the Establishment Clause      

In considering a motion to dismiss, the court must accept as true the allegations of the complaint in question.  Hospital Bldg. Co. v. Rex Hospital Trustees, 425 U.S. 738, 740 (1976); construe the pleading in the light most favorable to the party opposing the motion; and resolve all doubts in the pleader’s favor.  Jenkins v. McKeithen, 395 U.S. 411, 421 (1969).  Pro se pleadings are held to a less stringent standard than those drafted by lawyers.  Haines v. Kerner, 404 U.S. 519, 520 

(1972).  A motion to dismiss for failure to state a claim should not be granted unless it appears beyond doubt that plaintiff can prove no set of facts in support of his claim that would entitle him to relief.  Hishon v. King & Spalding, 467 U.S. 69, 73 (1974). 

2.
The Pledge has the secular purpose of encouraging patriotism.

The California Education Code (§ 52720) requires that patriotic exercises are to be conducted each school day, and further provides that recitation of the Pledge of Allegiance satisfies this requirement. 

The Pledge of Allegiance reads as follows:

I pledge allegiance to the Flag of the United States of America, and to the Republic for which it stands, one Nation under God, indivisible, with liberty and justice for all.

4 U.S.C. § 4. 

The only issue this Court needs to resolve is whether this Pledge violates the Establishment Clause of the First Amendment to the U.S. Constitution.

The Establishment Clause of the United States Constitution provides that "Congress shall make no law respecting the establishment of religion ..."  U.S. Constitution, Amendment I.

In Lemon v. Kurtzman, 403 U.S. 602, 91 S.Ct. 2105 (1971) the Supreme Court articulated a three-part test to determine whether a statute violates the Establishment Clause:

(1)
The statute must have a secular legislative purpose;

(2)
Its principal or primary effect must be one that neither advances nor inhibits religion;

(3)
The statute must not foster an excessive government entanglement with religion.

Id., at 612-13; 91 S.Ct. 2105 (internal citations and quotations omitted).

While several alternative analytical frameworks have been suggested over the years since Lemon,
 this test continues to be the test applied by the Supreme Court.  Santa Fe Independent School District v. Doe, __U.S. __, 120 S.Ct. 2266, 2281 (June 19, 2000).  Even before Santa Fe was decided this Circuit had indicated its intent to continue relying on the Lemon test to evaluate the constitutionality of a statute.

Bollard v. The California Province of the Society of Jesus, 196 F.3d 940, 948 fn.2, (9th Cir. 1999).

The Supreme Court has never ruled on the constitutionality of the Pledge.  However, dicta in several of the Court's decisions supports the conclusion that the inclusion of "under God" in the Pledge passes constitutional muster.

In Lynch v. Donnelly, 465 U.S. 668, 104 S.Ct. 1355 (1983) the Supreme Court held that the inclusion of a nativity scene in the city's Christmas display did not violate the Establishment Clause of the First Amendment. The Court observed that the Constitution does not require a "complete separation of church and state; it affirmatively mandates accommodation, nor merely tolerance, or all religions, and forbids hostility toward any."  Id., at 673, 104 S.Ct. at 1359.  More important, however, the Court recited the "unbroken history of official acknowledgment by all three branches of government of the role of religion in American life from at least 1789."  Id., at 674, 104 S.Ct. at 1360.  The Court cited the designation of Thanksgiving and Christmas, two holidays with clear religious origins, as an example of government recognition of this country's religious heritage.  Id., at 676, 104 S.Ct. at 1360.  Similarly, the Court observed that Congress employs Chaplains; military chaplains are paid for with federal funds; the tax-payer supported National Museum displays religious paintings depicting such events as the birth of Christ, the Crucifixion, and the Resurrection; and that many Presidents have issues proclamations establishing a National Day of Prayer.  Id., at 676, 104 S.Ct. at 1361.  More significant to the instant case, however, the Court pointed to the statutorily-prescribed national motto "In God We Trust" and the language "one nation under God" in the Pledge as constitutionally acceptable expressions of this country's religious heritage.  Id., at 676, 104 S.Ct. at 1361.  Justice O'Connor in her concurring opinion observed that these practices 

serve, in the only ways reasonably possible in our culture, the legitimate secular purposes of solemnizing public occasions, expressing confidence in the future, and encouraging the recognition of what is worthy of appreciation in society.  For that reason, and because of their history and ubiquity, those practices are not understood as conveying government approval of particular religious beliefs.

Lynch, 465 U.S. 668, 693, 104 S.Ct. at 1369-1370. While Justice O'Connor was advocating a revised test that would allow a practice unless it constituted an endorsement of religion (465 U.S. at 694, 104 S.Ct. at 1370, the significance of this language is the Court's recognition that government acknowledgments of our religious heritage often have a legitimate secular purpose. 

Six years later, in County of Allegheny v. American Civil Liberties Union, et al., 492 U.S. 573, 109 S.Ct. 3086 (1989)(Blackmun, J.)  the Court again referred to the national motto and the Pledge in dicta and stated they are constitutionally-acceptable forms of "ceremonial deism."  492 U.S. at 602-03, fn. 46, 109 S.Ct. at 3106.

Thus, applying the secular purpose test in Lemon, the Supreme Court, at least in dicta, has found the Pledge to be constitutional.  None of the Supreme Court cases discussing the Pledge in dicta have addressed the two other prongs of the Lemon test, apparently assuming without deciding that "under God" in the Pledge neither advances nor inhibits religion, and that it does not foster excessive government entanglement with religion.

The only reported federal appellate decision reviewing the constitutionality of the Pledge has found it to be constitutional, relying on the concept of ceremonial deism referred to with approval by the Supreme Court, as long as students are not required to recite it.  In Sherman v. Community Consolidated School District, 980 F.2d 437 (7th Cir. 1992) the Court upheld the recitation of the Pledge in public elementary schools as long as the student was not required to participate.  Id., 439.  While noting that the Supreme Court's earlier references to the Pledge have been dicta, the 7th Circuit deemed that it was bound to decide this case as the Supreme Court dicta suggested:

Plaintiffs observe that the Court sometimes changes its tune when it confronts a subject directly.  True enough, but an inferior court had best respect what the majority says rather than read between the lines.  If the Court proclaims that a practice is consistent with the establishment clause, we take its assurances seriously.  If the Justices are just pulling our leg, let them say so.

Sherman, at 448.

The federal defendants respectfully suggest that this Court must, too, accept the Supreme Court's earlier approval of the Pledge as constitutionally-acceptable ceremonial deism.  The federal defendants are not aware of any language in any cases decided by the Supreme Court since County of Allegheny that could reasonably be read as a suggestion that it would hold the Pledge unconstitutional if given the opportunity.

The conclusion that the Pledge has a secular purpose is entirely consistent with other cases upholding "In God We Trust" as the national motto. 
  Over 30 years ago this Court upheld "In God We Trust" as the national motto.  Aronow v. United States of America, 432 F.2d  242 (9th Cir. 1970).  This Circuit held then that

It is quite obvious that the national motto and the slogan on coinage and currency "In God We Trust" has nothing to do whatsoever with the establishment of religion.  Its use is of a patriotic or ceremonial character and bears no true resemblance to a governmental sponsorship of a religious activity.

Aronow, at 243. 

More recently the 10th Circuit found that "In God We Trust" satisfied both the Lemon test and the endorsement test, noting that 

The motto's primary effect is not to advance religion; instead, it is a form of "ceremonial deism" which through historical usage and ubiquity cannot reasonably be understood to convey government approval of religious belief.

Gaylor v. United States, 74 F.3d 214, 216 (10th Cir. 1996)(citations omitted).

 Newdow focuses his concerns on the legislative history that surrounded the inclusion of "under God" in the Pledge in 1954 and concludes that the sole purpose was to recognize a Supreme Being.  The federal defendants do not dispute that the words "under God" were intended to convey this purpose.  However, the federal defendant contend that whether the Pledge has a secular purpose must be answered by looking at the Pledge as a whole, not by singling out the two words "under God."  As the courts have recognized, the recitation of the Pledge has the secular purpose of "solemnizing public occasions, expressing confidence in the future, and encouraging the recognition of what is worthy of appreciation in society." Lynch, 465 U.S. 668, 693, 104 S.Ct. at 1369-1370.

Newdow relies primarily on eight Supreme Court cases in support of his argument that the Pledge is unconstitutional.  However, those cases are readily distinguishable because in each case the purpose of each practice was solely or primarily religious.  In Engel v. Vitale, 370 U.S. 421, 82 S.Ct. 1261 (1962) the Supreme Court held that daily prayer seeking God's blessings in a prayer written by the public school board was a religious practice wholly inconsistent with the Establishment Clause. Similarly, daily Bible readings; the posting of the Ten Commandments in public classrooms; a moment of silence for meditation or voluntary prayer; and prayers and a benediction at public school graduation ceremonies were found to have primarily religious purposes in School District of Abington Township v. Schempp, 374 U.S. 203; 83 S.Ct. 1560 (1963); Stone v. Graham, 449 U.S. 39, 101 S.Ct. 192 (1980); and Wallace v. Jaffree, 472 U.S. 38, 105 S.Ct. 2479 (1985).  In Lee v. Weisman, 505 U.S. 577, 587;  112 S.Ct. 2649, 2655 (1992)  the Supreme Court ruled that the Establishment Clause was violated when a school selected a religious leader to lead a prayer at a public graduation ceremony, finding that the performance of formal religious exercises at promotional and graduation ceremonies were state-sponsored and state-directed religious exercises.  Certainly, daily prayer to God; daily readings from the Bible; the posting of words from the Old Testament; a moment of silence for prayer; and prayer at graduation ceremonies are quintessential religious practices that differ in nature and purpose from a daily patriotic exercise where a teacher recites the Pledge of Allegiance to the flag, not allegiance to God.  

Other cases cited by Newdow are similarly unsupportive of his argument.  In those cases the Supreme Court struck down two state statutes which had the sole religious purpose of promoting creationism.  In Epperson v. Arkansas, 393 U.S. 97, 103 89 S.Ct. 266, 270 (1968) the Supreme Court struck down an Arkansas statute that prohibited teaching public school students that man evolved from other species.  The Court found that teaching about Charles Darwin's theory of evolution was prohibited for the sole reason that it conflicted with the fundamentalist doctrine of creation held by certain religious groups, and therefore the statute violated both the Establishment Clause and the Free Exercise clause.  Similarly, in Edwards v. Aguillard, 482 U.S. 578, 591, 107 S.Ct. 2573, 2581 (1987) the Court struck down a Louisiana statute that prohibited the teaching of evolution unless creationism was also taught because it found that the "preeminent purpose of the Louisiana Legislature was clearly to advance the religious viewpoint that a supernatural being created humankind." 

It is interesting to note that two of the Supreme Court cases cited by Newdow, Stone, 449 U.S. at 42; 101 S.Ct. at 194 and Abington Township, 374 U.S. at 225, 83 S.Ct. at 1573 both recognized that Bible reading would be appropriate if used in an appropriate study of history, civilization, ethics, comparative religion, or the like.  No doubt Newdow would be greatly offended if the public school included selected readings from the Bible as part of its curriculum as it appears that Newdow's goal is to prevent his daughter from being exposed to ideas he disagrees with.  Nevertheless, it is apparent that Bible readings under those circumstances would be appropriate, regardless of how offended Newdow might be.  Moreover, "the state has no legitimate interest in protecting any or all religions from views distasteful to them."  Joseph Burstyn, Inc. v. Wilson, 343 U.S. 495, 505, 72 S.Ct. 777, 782.   Here the federal defendants respectfully suggest that this Court has no legitimate interest in protecting Newdow and others non-religious people from views they find offensive. 


CONCLUSION
For the reasons set forth above the Order dismissing Newdow's Complaint should be affirmed. 

DATED:  

PAUL L. SEAVE 

United States Attorney

  By ______________________

KRISTIN S. DOOR

Assistant U.S. Attorney


STATEMENT OF RELATED CASES
�  Given that Newdow is an emergency room physician (Hearing on Motion to Dismiss, May 15, 2000, ER 190), his claim that he has "considered" teaching in public schools appears highly speculative at best. 


�  Newdow's brief cites to 36 U.S.C. § 172 as the codification of the Pledge of Allegiance.  Title 36 was revised and recodified by Public Law 105-225, August 12, 1998. § 172 was abolished.  The Pledge of Allegiance is now found in Title 4. 


�   See, e.g. Lee v. Weisman, 505 U.S. 577, 112 S.Ct. 2649, 120 L.Ed.2d 467 (Kennedy, J.)(advocating and applying a coercion test); Lynch v. Donnelly, 465 U.S. 668, 688-94, 104 S.Ct. 1355, 79 L.Ed.2d 604 (1984)(O'Connor, concurring)(advocating adoption of an endorsement test).


�  Although Newdow does not challenge the national motto in this case, he is also offended every time he uses United States currency since it bears the words "In God We Trust."  Hearing on Motion to Dismiss, May 15, 2000, at ER 161.








