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Remember the Titans – a movie currently showing in airplanes all over the world
 – tells the story of a small town, Southern high school football team. Forced to integrate in an era of racial segregation, the movie showcases how antipathy often stems from ignorance, and teaches that different groups of people can learn mutual care and respect once they discover that we on this planet all share similar hopes and fears. 

In the film, it took actual physical contact to make this discovery. The players and the townsfolk would never have appreciated (much less extinguished) their biases had they not addressed them firsthand. Plaintiff/Appellant believes that brand of communication is required in the instant case as well. Like the blacks and the whites who grew only after meeting face-to-face, the members of the judicial panel should also have the advantage of this sort of interaction. This is especially true when (a) key issues – such as the overwhelming mass of dicta supporting Plaintiff/Appellant’s position, as well as his constant request to have “under God” distinguished from “under Jesus,” etc. – have been persistently ignored throughout the litigation, and (b) the case arrives at the Court of Appeals on a Fed. R. Civ. P. Rule 12 (b) (6) Motion to Dismiss.

Were this a case of the government advocating a religious view particularly offensive to Jews, Muslims, Mormons or any other theistic class, there would be no question about how to rule. However, none of  those religious denominations have been impugned by the placement of the words “under God” into the nation’s sole Pledge. Rather, the citizens who have had their rights abridged are atheists: a religious minority discriminated against so pervasively in America that most people – including those who engage in the offensive behaviors – are often oblivious to its presence.

Plaintiff/Appellant has already provided numerous examples. Politicians – generally careful to avoid any sort of discriminatory utterance – blatantly derogate atheism with quotations they intend to have placed not only in newspapers,
 but in the Congressional Record as well.
 Polls show that more than half of our Nation’s inhabitants freely admit they wouldn’t vote for a qualified candidate solely on the basis of his or her atheistic beliefs.
 Seven states have clauses – still present as part of their constitutions
 – that deny fundamental rights solely on the basis of atheistic religious choices. And the list goes on and on.

Most importantly, this myopia extends to judges ... not only time after time in the lower courts, but even in the highest court of the land. How could Justice O’Connor possibly have written that “the only ways” to achieve her secular trilogy is to use acknowledgments of God?
 Did she really not see how such a statement maligns the atheistic citizens she has a duty to protect? 

How could Justice Scalia conceivably have stated:

[T]he graduates and their parents may proceed to thank God, as Americans have always done, for the blessings He has generously bestowed on them and on their country.”
 at 645

thereby not only indicating that the Supreme Court considers God’s existence to be incontrovertible, but revealing a most abhorrently limited view of our society: “[A]s Americans have always done?” To which Americans is he referring? Certainly not Plaintiff/Appellant, nor the millions of other atheistic Americans who have religious views that specifically eschew thanking any “God.” Would he be so blind to the affront were they his children who were forced to endure “the minimal inconvenience of standing, or even sitting in respectful nonparticipation” (Id., at 646) at each of their graduations while, “as Americans have always done,” the majority bowed to Mecca?  While, “as Americans have always done,” the majority sacrificed animals in religious worship? Church of Lukumi Babalu Aye v. City of Hialeah, 508 U.S. 520 (1993). While, “as Americans have always done,” the majority proclaimed that belief in any god is an absurd practice that reflects a complete lack of critical thinking? Or does the word “Americans” refer only to the Judeo-Christians he obviously favors?

Justice Scalia’s words in Lee reveal a further basis for which communication of the sort achieved by oral argument is essential:

I must add one final observation: the Founders of our Republic knew the fearsome potential of sectarian religious belief to generate civil dissension and civil strife. And they also knew that nothing, absolutely nothing, is so inclined to foster among religious believers of various faiths a toleration - no, an affection - for one another than voluntarily joining in prayer together, to the God whom they all worship and seek.

Lee, at 646 (Scalia, J., dissenting). That a United States Supreme Court justice – universally recognized to be among the “brightest” of that elite class – would be completely oblivious to the paradoxes and offenses of those words only highlights, once again, how religion can blind even the most insightful. As Plaintiff/Appellant has repeatedly pointed out, all religious dogma – disagreed with as it is by some – is, by definition, sectarian. Whatever the “toleration” or “affection” fostered by uniting in prayer, it creates the very “civil dissension and civil strife” the Founders feared because “they all” is never as universal as the members presume. “They all” always turns some religious minority or minorities into “outsiders.” 

Atheists are thoughtful, caring individuals with as hardy a moral fabric as that of any other religious group.  Oral argument will ensure that the judges hearing this case will appreciate this fact. It will force those jurists to confront the unrecognized prejudices that exist in each of us, and ensure that all such biases are thoroughly examined before the Court of Appeals mistakenly rules – as did the court below
 – that the Establishment Clause is limited only to the protection of those who adhere to the day’s preponderant religious views.

Respectfully submitted,

SIGNATURE PAGE 

 TC "SIGNATURE PAGE"\l 1 
Case No. 00-16423

   ______________ 
            ___________________________________

 February 16, 2001



Michael Newdow, Plaintiff/Appellant





PO Box 233345







Sacramento,  CA  95823







E-mail:
FirstAmendmist@cs.com
 TC "APPENDIX I: FAMOUS ATHEISTS "\l 1 

 TC "CERTIFICATE OF SERVICE"\l 1  CERTIFICATE OF SERVICE

CASE NO. 00-16423

I HEREBY CERTIFY that on this 16th day of February, 2001, true and correct copies of Plaintiff/Appellant’s Statement Setting Forth Reasons Why Oral Argument Should Be Heard were sent by United States Postal Service to the following individuals:

A. Irving Scott

Porter, Scott, Weiberg & Delehant

350 University Avenue, Suite 200

Sacramento, CA  95865

Paul Seave / Kristin Door

United States Attorney

501 I Street, Suite 10-100

Sacramento, CA  95814-2322










  ____________________________________







Michael Newdow, Plaintiff/Appellant





PO Box 233345







Sacramento,  CA  95823







E-mail:
FirstAmendmist@cs.com
� Plaintiff/Appellant travels frequently. For some odd reason, this film has been on about five of his recent flights.


� Please see Brief of the Plaintiff/Appellant, page 4, footnotes 9 and 10.


� “An atheistic American … is a contradiction in terms.” (100 Cong. Rec. 2, 1700 (Feb. 12, 1954) (Statement of Rep. Louis C. Rabaut)); “From the root of atheism stems the evil weed of communism.” (Ibid.); “[W]hen Francis Bellamy wrote this stirring pledge, the pall of atheism had not yet spread its hateful shadow over the world.” (100 Cong. Rec. 18 (Appendix), A3448 (May 11, 1954) (Letter entered into the record by Rep. George H. Fallon.)); “We cannot afford to capitulate to the atheistic philosophies of godless men.” (101 Cong. Rec. 6, 8156 (June 14, 1955) (Rep. Louis C. Rabaut’s statement during the 1955 Flag Day ceremonies.))


� Please see Brief of the Plaintiff/Appellant, page 4, footnote 7.


� Maryland: Art. XXXVI. ... nor shall any person, otherwise competent, be deemed incompetent as a witness, or juror, on account of his religious belief; provided, he believes in the existence of God. ... Art. XXXVII. That no religious test ought ever to be required as a qualification for any office of profit or trust in this State, other than a declaration of belief in the existence of God; ...; South Carolina: Art XVII, § 4. Supreme Being: No person who denies the existence of a Supreme Being shall hold any office under this


Constitution.; North Carolina, Art VI, § 8. Disqualifications of office. The following persons shall be disqualified for office: First, any person who shall deny the being of Almighty God.; Tennessee, Art. IX – Disqualifications: § 2. No person who denies the being of God, or a future state of rewards and punishments, shall hold any office in the civil department of this state.; Arkansas , Article XIX, § 1. No person who denies the being of a God shall hold any office in the civil departments of this State nor be competent to testify as a witness in any court; Texas, Art. 1, § 4:... nor shall any one be excluded from holding office on account of his religious sentiments, provided he acknowledge the existence of a Supreme Being; Pennsylvania, Art. I, § 4. No person who acknowledges the being of a God and a future state of rewards and punishments shall, on account of his religious sentiments, be disqualified to hold any office or place of trust or profit under this Commonwealth.


� As a typical example, please see the accompanying article from the New York Times (next page.). The highlighted portion – undoubtedly inconspicuous to virtually all theists – reveals the problem: “Anna Grant, said she was disturbed by the whole notion of publicly denying God’s existence, saying schoolchildren might be influenced by it.” Anyone want to take bets regarding Ms. Grant’s likely response to the suggestion that we should worry about schoolchildren being influenced by signs proclaiming “Glory to God,” or “Trust in Jesus?” 


� “Those government acknowledgments of religion serve, in the only ways reasonably possible in our culture, the legitimate secular purposes of solemnizing public occasions, expressing confidence in the future, and encouraging the recognition of what is worthy of appreciation in society.” Lynch v. Donnelly, 465 U.S. 668, 693 (1984) (O’Connor, J., concurring)


� Lee v. Weisman, 505 U.S. 577, 645 (1992) (Scalia, J., dissenting).


� Magistrate Judge Nowinski’s open admission that “In this day and age, no one wants to [remove God from the Pledge]. I don’t think anybody is going to” [Record Excerpts page 29 (Transcript page 29 (lines 11-22))] reveals that judges begin their analyses biased with the expectation that they will uphold theistic utterances irrespective of the constitutional ramifications. This is but one more bit of evidence that cries out for oral argument. 
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